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MEDIATION -- AN INFORMAL RESOLUTION PROCESS

Mediation is a dispute resolution process that is voluntary in the Air Force grievance and appeals process and is non-adversarial in nature.  Its purpose is to resolve disputes in an amicable,  non-litigious  manner.  The ultimate goal is to achieve reconciliation between disputing parties.  This process is provided and facilitated through the use of a trained mediator.  No third party acts as judge and jury.  The parties themselves arrive at what each of them agrees is justice – or at least the best available resolution – through the mediation process.  The best time to settle a dispute is early on.  Regrettably, however, a formal step of some sort is often required by one party for the other party to take the dispute seriously and thus attempt settlement.  As an informal resolution process, early mediation may serve to solve problems before the parties feel the need to go through the formal process or become intractable in their positions.  At an absolute minimum, no party or mediator’s position should be harmed by attempting mediation.  

Careful thought as to its usefulness and application in each specific situation must occur to maintain the integrity critical to this unique process.   Some of the factors weighed and balanced to determine if mediation is appropriate are:

1.  Is the situation one in which this process would lead to a positive outcome for both or all parties?

2.  Is either or any party going to be placed in a worse position by participating?  REMEMBER, THE MEDIATOR CANNOT GUARANTEE THAT AN AGREEMENT ACCEPTABLE TO EACH DISPUTANT AND, WHERE REQUIRED, ACCEPTABLE TO THE ULTIMATE DECISION-MAKER INSIDE A SPECIFIC AGENCY WILL RESULT FROM THE MEDIATION CONFERENCE.

3.  Is the subject matter of the dispute inappropriate for a non-adversarial process?  That is, the facts alleged in dispute are so sharply opposite and the consequences of finding or establishing the truth are so critical that only a due process adversarial forum, such as in the formal EEO complaint process (29 CFR Par 1614) or in a grievance process (AFI 36-1203, or local union contract) is appropriate. 

Examples of some, but not all such situations:

(a)  serious or habitual physical assault;

(b)  serious sexual assault [sexual harassment is not the same as this category]

(c)  incident that is part of a pattern which have not been curtailed through previous interventions/counseling/etc.

(d)  the inability of the Agency to determine if there is retaliation for having filed a complaint and utilized the EEO process to resolve it;

(e)  The need for a precedent to guide future plans/policies is more important to the individual and the Agency than settling.

As the decision to offer mediation is being made, consultation with appropriate person(s) is a must whenever there is a concern regarding using mediation.  Cautious willingness to implement mediation will result in a strong, solid process.  It is best initially to be thoughtful and prudent in applying mediation rather than rushing headlong into applying it to the myriad of disputes for which it is applicable.

If a grievant wants to use mediation, a request is provided to 21 MSS/DPCE, 135 Dover St, Ste 1055, Peterson AFB CO 80914-1142, within 15 calendar days of the incident or receipt of an informal grievance response that is not acceptable to them.   

To request mediation, the grievant files a request in writing which must:


1.    Include the grievant’s and representative’s (if any) full name, organization, and telephone        

                      number.


2.    Identify the matter in dispute.


3.    Explain attempts made to resolve the complaint.  If an informal grievance has been filed and did 

                      not resolve the complaint, include copies of the grievance and the response, if any.


4.    Be dated and signed by the grievant.
Upon receipt of a request for mediation, DPCE determines if the issue is appropriate for mediation, makes arrangements for a trained mediator and schedules a date.  When parties orally agree to participate in mediation, an explanatory letter is sent to each party confirming the voluntary participation by the parties; the acceptance of the Agency of the unique role of the mediator; who the mediator will be; the process (citing appropriate laws, regulations such as Executive Orders, collective bargaining agreements and sections of 29 CFR part 1614,); the official position that the mediator has in the Agency; the date and place where the conference will be held; confidentiality and its limitations; and who will be participating in the session as agreed to by the parties.  This letter is useful to reiterate the initial oral explanation of the process and helps to minimize confusion or misconceptions by the parties at the mediation session.   

Representation Rights During Mediation--Whatever representation rights accrue to labor organizations, bargaining-unit members, non-bargaining-unit members and applicants for employment under 5 USC 7114 and 7121, 29 CFR 1614, and 5 CFR 752, 771, and 1201 also apply to the mediation of disputes under these laws and regulations.  In all situations, the right to have a representative means the representative attends the mediation session and may speak for the employee.  The same applies to disputes under any other employment rule or law that provides for representation.

If the individual or the labor organization has waived the right to representation, management will not have a representative either – other than the party to the dispute.

Even with representatives present, the mediator may encourage the parties to speak for themselves and may temporarily stop or terminate the proceedings if any of the persons present creates a disruption or attempts to obstruct the process.  Neither the complainants’/grievant’s representative or the management representative may cross-examine the parties to the process. 

Mediation and settlement agreements become public records and are subject to technical and legal review by the CPF and the legal office, if applicable, before they are signed and implemented.

If the mediation process has not begun or been mutually agreed upon within 15 calendar days from receipt in DPCE, the Employee Relations Specialist will terminate the process and advise the requester of the next step in the grievance process.

Remember that mediation is a voluntary process.  Its purpose is to resolve disputes in an amicable, non-litigious manner.

(References:  AFI 36-1203/21 SW Sup to AFI 36-1203)
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