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FAMILY and MEDICAL LEAVE

The Family and Medical Leave Act of 1993 (FMLA) contains provisions on employer coverage; employee eligibility for the law’s benefits; entitlement to leave, maintenance of health benefits during leave, and job restoration after leave; notice and certification of the need for FMLA leave; and, protection for employees who request or take FMLA leave.  The law also requires employers to keep certain records.  FMLA entitles eligible employees to take up to 12 weeks of unpaid, job-protected leave in a 12-month period for specified family and medical reasons.  

1.  Employee Eligibility.  To be eligible for FMLA benefits, an employee must work for a covered employer, and have worked for the covered employer for a total of 12 months.

2.  Leave Entitlement.  A covered employer must grant an eligible employee up to a total of 12 workweeks of unpaid leave, during any 12-month period, for one or more of the following reasons:

a.  birth and care of a newborn child of the employee;

b.  placement with the employee of a son or daughter for adoption or foster care;

       c.  to care for an immediate family member (spouse, child, or parent) with a serious health condition, or

d.  to take medical leave when the employee is unable to work because of a serious health condition.

NOTE 1:  “Serious health condition” means an illness, injury, impairment, or physical or mental condition that involves:  a) inpatient care (i.e., an overnight stay)  in a hospital, hospice, or residential medical-care facility, and any period of incapacity or subsequent treatment in connection with such inpatient care; or b) continuing treatment by a health care provider that includes examinations to determine if there is a serious health condition and evaluations of such conditions.  Continuing treatment may include one or more of the following:  

(1)  A health condition (including treatment of and/or recovery from) lasting more than three consecutive days, and any subsequent treatment or period of incapacity relating to the same condition that also involves:  (a)  treatment two or more times by or under the supervision of a health care provider; or,(b) at least one treatment by a health care provider which results in a regimen of continuing treatment;



(2)  Pregnancy or prenatal care.  A visit to the health care provider is not necessary for each absence;

(3)  A chronic serious health condition which continues over an extended period of time, requires periodic visits to a health care provider, and may involve occasional episodes of incapacity (e.g., asthma,     diabetes).  A visit to a health care provider is not necessary for each absence;

(4)  A permanent or long-term condition for which treatment may not be effective (e.g., Alzheimer’s,  severe stroke; terminal stages of cancer). Individual must be under continuing  supervision of, but need 
not be receiving active treatment from, a health care provider;

(5)  Any absence to receive multiple treatments for restorative surgery or for a condition which would likely result in a period of incapacity or more than three consecutive days absence, if not treated (e.g., chemotherapy or radiation for cancer, physical therapy for severe arthritis, kidney disease dialysis).

NOTE 2:  “Health care provider” means:  


(1)  Doctors of Medicine or Osteopathy authorized to practice medicine or surgery by the state in which they       practice; or a physician serving on active duty designated by the uniformed services to conduct examinations for this purpose;


(2)   A health care provider recognized by the Federal Employees Health Benefits Program or who is licensed or certified under Federal or State law to provide the service in question; 



(3)  Any health care provider as in (a) above who practices in a country other than the United States, who is authorized to practice in accordance with the laws of that country; 



(4)  Christian Science practitioners listed with the First Church of Christ, Scientist in Boston, Massachusetts;




(5)  Native Americans (including Eskimo, Aleut, and Native Hawaiian) who are recognized as traditional healing practitioners by native traditional religious leaders who practice traditional healing methods as believed, 
 expressed, and exercised in Indian religions consistent with applicable laws.  

3.  Spouses employed by the same employer are jointly entitled to a combined total of 12 work-weeks of family leave for the birth and care of a newborn child, for placement of a child for adoption or foster care, and to care for a parent who has a serious health condition.  Leave for birth and care, or placement for adoption or foster care must conclude within 12 months of the birth or placement.

4.  Under some circumstances, employees may take FMLA leave intermittently or by reducing their normal weekly or daily work schedule.

a.  Intermittent FMLA leave for the birth and care or placement  of a child for adoption or foster care, is subject  to approval by the employee’s leave approving official. 

b.  FMLA leave may be taken intermittently or on a reduced leave schedule, when medically necessary to care for a seriously ill family member, or because the employee is seriously ill and unable to fully perform his or job.  When intermittent leave is needed to care for an immediate family member or the employee’s own illness, and is for planned medical treatment; the employee should schedule treatment in an effort to diminish undue disruption to the agency operation.

c.  When an employee takes FMLA leave intermittently or on a reduced leave schedule, when medically necessary to care for a seriously ill family member, or because the employee is seriously ill and unable to fully perform his or job,  and the leave is foreseeable based on planned medical treatment or recovery from a serious health condition, the agency may place the employee in an available alternative position .  Upon returning from leave, the employee is entitled to return to his or her permanent position, or an appropriate equivalent position.

NOTE 3:  “Care for a seriously ill family member” means:  To give care for or otherwise attend to a family member having an illness, injury, or other condition which, if an employee had such a condition would justify the use of sick leave by the employee.  Routine visitation to a hospital or other care facility would not be appropriate under the provisions of the FMLA.  

5.  Use of Accrued Paid Leave.  Subject to certain conditions, employees may choose to use accrued paid leave (such as sick or annual leave) to cover some or all of the FMLA leave. The supervisor is responsible for designating if an employee’s use of paid leave counts as FMLA leave, based on information from the employee.

6.  Maintenance of Health Benefits.  The agency is required to maintain group health insurance coverage for an employee on FMLA leave whenever such insurance was provided before the leave was taken and on the same terms as if the employee had continued to work.  Arrangement will need to be made for employees to pay their share of health insurance premiums while on leave.  Enrollment continues for no more than 365 days in a nonpay status.  The Government contribution continues while employees are in a nonpay status.  The employee may choose to pay the agency directly on a current basis or have the premiums accumulate and withheld from pay upon return to duty.  The agency may recover premiums it paid to maintain health coverage for an employee who fails to return to work.

7.  Job Restoration.  Upon return from FMLA leave, an employee must be restored to the employee’s original job, or to an equivalent job with equivalent pay, benefits, and other terms and conditions of employment.  In addition, an employee’s use of FMLA leave cannot result in the loss of any employment benefit that the employee earned or was entitled to before using FMLA leave, nor be counted against the employee under a “no fault” attendance policy.

8.  Notice and Certification.  Employees seeking to use FMLA leave are required to provide 30-day advance notice of the need to take FMLA when the need is foreseeable and such notice is practicable.  Supervisors may also require employees to provide:

 a.  medical certification supporting the need for leave due to a serious health condition affecting the employee or an 

      immediate family member;

     b.  second or third medical opinions (at the employer’s expense) and periodic recertification; and

     c.  periodic reports during FMLA leave regarding the employee’s status and intent to return to work.

9.  Unlawful Acts.  It is unlawful for any employer to interfere with, restrain, or deny the exercise of any right provided by FMLA.  It is also unlawful for an employer to discharge or discriminate against any individual for opposing any practice, or because of involvement in any proceeding, related to FMLA.

10.  The FMLA does not affect any other federal or state law which prohibits discrimination, nor supersede any state or local law which provides greater family or medical leave protection.  Nor does it affect an employer’s obligation to provide greater leave rights under a collective bargaining agreement or employment benefit plan.  The FMLA also encourages employers to provide more generous leave rights.
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