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Weingarten Rights

1.  What are Weingarten Rights?  The term "Weingarten Rights" is the popular name given to a section of Federal labor law formally known as Title 5, United States Code, § 7114(a)(2)(B).  This provision reads as follows:

 " An exclusive representative of an appropriate unit in an agency shall be given the opportunity to be represented… at any examination of an employee in the unit by a representative of the agency in connection with an investigation if - 

(i) the employee reasonably believes that the examination may result in disciplinary action against the employee; and 

(ii) the employee requests representation."
2.  The Five Elements of the Weingarten Rights.  Breaking down the above provision, there are five conditions that must all be present for Weingarten to apply:


a.  The employee is being questioned (examined) in connection with an investigation;


b.  The employee is a member of the bargaining unit;


c.  The questioner is a representative of the agency (such as, supervisor, JA, IG, or OSI);


d.  The employee reasonably believes that disciplinary action may result; and


e.  The employee requests his/her Union representative.

3.  Examination in connection with an investigation.

a.  Applies to all investigations conducted by an agency, including criminal investigations.


b.  Entails meetings in which the employee is questioned regarding his/her own misconduct, or misconduct of another where the employee may have to reveal his/her own involvement.


c.  Involves questioning.  Does not include performance evaluation discussions, counseling meetings, or “remedial” sessions; does not include meetings where discipline is merely announced; does not include warning an employee where no questions are asked, and no information is being elicited.


d. Applies to written memorandum or e-mail designed to elicit information and have an employee explain his or her conduct. 

4.  Employee is a member the Bargaining Unit.

a.  Applies only to members of the bargaining unit.  At Peterson AFB Complex, this means non-supervisory Federal Wage System employees (WG/WL), and non-supervisory firefighters (GS-0081).  


b.  All employees in the above positions are members of the bargaining unit and are entitled to Weingarten rights, whether they are dues-paying members of the Union or not.


c.  Employees who are not part of the bargaining unit are not entitled to representation.    

5.  By a Representative of the Agency.

a. “Representatives” of the agency may include agents of the Inspector General, Defense Criminal Investigative Service, Office of Special Investigations, and Judge Advocate, as well as supervisors and managers.


b. The questioner does not have to be in the employee’s supervisory chain, as long as the investigators are employees of the same agency and their purpose is to solicit information concerning possible misconduct on the part of agency employees in connection with their work. 

6.  Reasonably believes disciplinary action against him/herself may result from examination.

a.  Test:  a normal person being asked the same questions could reasonably conclude that either the questioner's purpose is to discipline the employee, or the employee's answers could reveal misconduct.


b.  Grant of immunity (see Paragraph 8c(2) below) eliminates reasonable fear of discipline.  

7.  Requests Representation.

a.  The employee must request a representative.  The interviewer does not have to inform the employee of the right to request a representative (see Paragraph 8a below).


b.  The employee doesn’t have to specifically request a Union representative.  A general request “to speak to a lawyer or someone to advise me” constitutes an effective request for union representation.  

8.  Some frequently asked questions regarding Weingarten rights:


a.  Does the supervisor (or other representative) have to inform the employee of Weingarten before or during the interview?  No.  The only requirement is that employees must be informed of their Weingarten rights annually.  As long as the annual notification has been done, it's the employee's responsibility to request a representative.  The Civilian Personnel Flight accomplishes the annual notification via an article in their Civilian Personnel Newsletter.  


b.  When the employee asks for a representative, what does the employer do?  At the time the request is made, the agency is permitted one of three options:



(1) Grant the request; discontinue the questioning immediately and delay for a reasonable period until a representative can attend.  The employer then must allow the employee a reasonable opportunity to arrange for a representative before proceeding with the questioning.  If the employee fails to bring a representative after the employer has allowed reasonable opportunity to obtain a representative, the employer may continue the investigation (interview) without a representative.


(2) Inform the employee that he/she will receive no disciplinary action from information obtained in the interview; then, the interview can proceed without waiting for a representative.  Of course, the supervisor then can't use the employee's answers to discipline the interviewee, even if the answers reveal misconduct.


(3) Offer the employee the choice between continuing the interview without representation or having no interview at all.


c.  What is the role of the Union representative in a Weingarten meeting?


(1) Though the meeting is not meant to become adversarial, the union representative can comment on the form of questions, help the employee express views, seek clarifications, and suggest other avenues of inquiry.  



(2) The employer may place reasonable limitations on the union representative’s role to prevent adversary confrontation, but management cannot place excessive limitations that would interfere with the representative’s representational rights.  



(3) An employee also has the right not to be represented by the exclusive representative. 



(4) Weingarten rights are not tied to collective bargaining.  There is no duty to bargain with any union representative who attends an investigative interview.



(5) A union’s representational rights may not interfere with the employer’s legitimate interest and prerogative in achieving the objective of the examination, or compromise the integrity of the employer’s investigation.


d.  Are Weingarten rights like Miranda warnings?  Not exactly.  They are similar in that both include the right to request representation during questioning.  However, under Weingarten, after the employee has been given reasonable opportunity to obtain a representative, he/she must still answer the questions.  He/she cannot refuse to answer (or, of course, answer untruthfully).  If the investigation may lead to criminal prosecution, the employee must be given Miranda warnings as well.   
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