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PART 1 - LIQUIDATED DAMAGES – CONSTRUCTION CONTRACTS 

PROCEDURES. 

    (a) Procedures for using Liquidated Damages-Construction clause, FAR 52.211-12 and Liquidated Damages-Supplies, Services, or Research and Development clause, FAR 52.211-11 whenever either clause is used in an indefinite delivery type contract or in a contract having multiple completion dates for differing "phases" of performance.  

        (1) Wherever the Liquidated Damages clause is used, and the work may vary substantially from one project, task, work order or phase to the next, there is the problem of establishing a single figure for the amount to be inserted in the blank in the liquidated damages clause.  The approach of stating that the liquidated damages amount will be indicated on each order, when placed, is not satisfactory since it either implies that the contractor will have some involvement in setting the figure or it gives the offeror or contractor no basis for anticipating the likely costs of delays.  This approach will no longer be used.

        (2) The clause blank will be completed with either a single amount, a formula, or a narrative that describes the contracting officer’s basis for determining the amount.  One acceptable approach for indefinite delivery and task order contracts is to state that the amount applicable to each order will be provided to the contractor at the time the contractor’s proposal is requested, based on the contracting officer’s determination of delay costs applicable to the work, taken from a prepared listing of costs of delayed completion, including inspection, contract administration, alternate utilization costs, etc., prepared for each contract.  This listing would be comprehensive, including the daily rate for any and all predictable damages to the Government resulting from delayed completion, and could only be modified later by mutual agreement.  The listing would be provided in full text in the solicitation/contract and be located in Section F, or listed in Section J, as appropriate for each type of contract.

        (3) Another acceptable approach would be to state a formula basis for determining the amount applicable to each type of order or phase of the work.  This might be easier where the preponderance of delay costs are unchanging, but where some miscellaneous costs do change from work to work.  In this approach the formula would be inserted in the clause blank or, if extensive, could be separate and referenced in the blank.

        (4) Whatever approach is used, the offeror/contractor will know what the "universe" of costs are, have some reasonable basis for determining the magnitude of those costs, and be given an actual liquidated damages figure before he commits to a price and delivery schedule.  Any approach that accomplishes these three things should be acceptable.

PART 2 - PRIORITIES AND ALLOCATIONS.
Procedures.  

When difficulty is experienced in obtaining delivery of items by required dates and special priority assistance is considered necessary and justified in accordance with AFI 63-602, paragraph 5, request assistance on Form BXA 999, Request for Special Priorities Assistance.  Send the completed Form BXA 999 in four copies to HQ AFSPC/LGCP.
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