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Comments or suggestions regarding this Bulletin may be directed to HQ AFSPC/LGC DSN 

692-5250.  Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/, just click on the ‘Policy Bulletins’ button).

 Colonel’s Corner – Second Nature
For the military whether they came in via the Academy, OTS, ROTC or Basic Training at Lackland, one of the first things they were exposed to was a little thing called “attention to detail”.  Of course the military has a unique way in ingraining this concept into its members.  Folding socks and t-shirts a certain way, spacing hangers just so in the closet, and countless other things that seemed mindless at the time gained extreme significance when you had a very loud person explaining the concepts to you over and over again.  With time we all learned to pay attention to the small details and get them right so we could concentrate on more important items.  The small things became second nature to us and we really didn’t have to think about doing them.  We just did them right each time.  

I know, you are saying, “that’s a nice story but what does it have to do with Contracting.”  Well, as you all know there are countless details in a contract; everything from CLINS, clauses, fund cites, start dates, option periods, etc.   Each of these is a very important detail to the makeup of a contract.  As we learn to put RFPs and contracts together we need to pay attention to these details to make sure that the various items match from one section of the contract to the other.  I’m sure we all remember our first RFP or contract that we submitted for review by our contracting officer.  I know I do, and after reading through three single spaced pages of write-ups, I wondered if I would ever understand this contracting business. At that point I had a basic decision to make -- I could decide that since my contracting officer was going to spend so much time looking for my mistakes there was no reason for me to worry about the quality of my work.  Or, I could look on this as a professional challenge to make sure I corrected my own mistakes before submitting packages for review.  It wasn’t easy, but over time I learned to pay attention to the details and make sure I reviewed the product several times before I turned it in for review.  I even had some of my peers take a look at it, because as we all know, we think we know what we put down on paper, but that might not be what is really there.  As time went by and I accomplished more and more RFPs and contracts it became second nature to pay attention to the details and get them corrected before I turned in something for review.   It became a source of pride to get as few write-ups as I could.  Plus, my contracting officers appreciated the extra effort because it lessened their workload in accomplishing reviews.  Help your contracting officers out and let “attention to detail” become second nature to you as you accomplish your work. 

As I visited each of your offices over the last two months one topic has consistently come up -- approval thresholds.  While I don’t foresee changing the official thresholds, I am open to delegating the various approval authorities on a case-by-case basis and have done so where warranted.  Of course part of the decision process in granting this authority is the quality of your previous packages submitted for review.  Being “Brilliant at the Basics” has its rewards.  

Management and Oversight of Acquisition of Services Process

Due to the growing amount of dollars attached to service contracting, Congress instructed the DoD to “issue and implement a policy that applies to the procurement of services by the Department of Defense a program review structure that is similar to the one developed for and applied to the procurement of weapon systems by the Department of Defense” (see paragraph (d) of Section 801 of the National Defense Authorization Act for Fiscal Year 2002).  As a result, DoD issued policy guidance to implement a program review structure for services.  This policy guidance requires Decision Authorities to “establish mandatory procedures for assigned service acquisitions” (see paragraph 3.4 of the DoD policy guidance).  The Decision Authority for the Air Force is the AF PEO/SV, Mr. Beyland.  The requirement to establish “mandatory procedures” will result in the “USAF Management and Oversight of Acquisition of Services Process” or MOASP.  The MOASP, as attached, is currently in draft form, but is expected to be finalized imminently.  The above reference section of the NDAA and the DoD Policy Guidance can be found on the AF PEO/SV web site under “Regs & Stuff”.  The AF PEO/SV web site URL is:

http://www.safaq.hq.af.mil/afpeosv/index.html
This is a summary of the highlights of the MOASP:

1.  The MOASP applies “to all services acquisitions, regardless of source, with a total planned value in excess of the simplified acquisition threshold” (SAT).  Para. 3.
2.  AFSPC will have to establish MAJCOM procedures, which will need to be reviewed and approved by the AF PEO/SV.  It is expected that the MAJCOMS will “implement a similar process for the review and approval of all services acquisitions” that exceed the SAT.  Expect a draft of the MAJCOM procedures fairly shortly, but don’t expect major changes, if any, from our current procedures, at least in the short-term.  Para. 2.

3.  For planning purposes for those programs within the AF PEO/SV authority, “Contracting Officers should include 30 days in the acquisition schedule for each review conducted by the AF PEO/SV.”  As a worst case scenario, you should expect to add approximately five (5) to six (6) months to your overall milestone schedule.  However, with some thorough advanced research and planning, as well as advanced partnering with your functional/PMO and HQ AFSPC/PK, you should be able to avoid the worst case scenario.  Please share this information with your functionals, functional commanders and/or PMO office.  Para. 5.c.
4.  The MOASP addresses the requirement for “overarching metrics” for all services acquisitions.  These metrics “should be developed by the requiring activities, addressed in the Acquisition Plan, approved by the Acquisition Strategy Panel (ASP), included in the Request for Proposal, and be made a part of any subsequent contract.”  Para. 6.a.
5.  The program manager and/or the contracting officer are required to submit a draft of the acquisition plan and a draft of the PWS or requirements document to the AF PEO/SV before scheduling the ASP and releasing the draft RFP.  Para. 6.b.
6.  An additional review that we have not required or done before includes submitting the contract to the AF PEO/SV for review and approval of the contract management controls (i.e. the QASP and the SDS) “after the completion of the source selection but prior to contract award”.  Para. 6.b.
7.  All service acquisitions in excess of the SAT will be reviewed within 30 days of the contractor’s full assumption of contract responsibility “to determine if the contractor successfully completed transition, is fully operational, and is within the estimated budget”.  The MOASP contains more details as to the types of information that will need to be addressed.  Para. 7.a.
8.  All services acquisition above the SAT will be reviewed annually.  The acquisitions under the authority of the AF PEO/SV will be reviewed at the end of each year of performance.  Any acquisition experiencing significant variances in cost, schedule or performance may be subject to special reviews at the discretion of the designated official.  Para’s. 7.b, c. and e.
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Paying for NCMA Certification Exams
We have received numerous queries lately regarding the use of acquisition training funds to pay for examinations required to achieve NCMA certification.  The short answer is ‘no’, we are not allowed to use acquisition training funds.  In fact, we are not allowed to use ANY training funds to pay for a license or certification unless it is required for our career field.  Although it is highly encouraged, our career field does not require NCMA certification as a condition of employment.    

On a more positive note, we are allowed to use organizational funds to pay for these exams.  This is strictly a local option and left to the commander’s discretion.  However, we need to be cognizant of the civilian related requirements and ensure this would not conflict with any local union agreement.  If you have questions, don’t hesitate to contact CMSgt Tom Scheetz at DSN 692-5311 or email Thomas.Scheetz@peterson.af.mil.  

 AFSPC Chief Sustainment Officer Policy Memo 03-01
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On April 8, 2003, AFSPC-CSO issued a policy memorandum 03-01 entitled  "AFSPC Chief Sustainment Officer (CSO) Policy Memorandum 03-01; Maintenance Data Collection (MDC) and Equipment Status Reporting (ESR) Requirements" (see attached).  Paragraph 5e states "data reporting and accuracy milestones must be included as provisions on all AFSPC contracts supporting operational systems.  Data reporting and accuracy must be included in the award fee plans".  Contracting officers need to ensure that this policy is included on all contracts that will support AFSPC-owned operational systems.  Program managers are responsible for implementing this policy.  Existing contracts shall be modified to implement this policy when implementation can either be at no charge or only a nominal change in contract price.  If contracts are not modified this policy must be implemented at the next reacquisition.     

Contingency Corner  (MSgt Chuck Wingerter)
We currently have personnel deployed across Europe and SW Asia in support of contingency operations.  Their stay has been a long one and we are not sure yet when they will be coming home.  The operations tempo is high and will probably remain so for some time.  I know some of you are wondering what the plan and period will be for rotating our folk’s home.  A lot of us are postured and waiting to find out when and if we will be deployed.  The bottom line is “To Be Determined”.  There isn’t a lot of information on the subject right now.  I do know that Air Staff is looking at it.  We are sure there will be a rotation.  When, where, mission, and how long are still unknowns at this time.  The only information available right now is that they will be looking at UTCs aligned against AEF Cycle 3, AEF’s 9 – 10, and AEF Cycle 4, AEF’s 1, 2, 3, and 4.  Everyone should be prepared to go, especially if you are assigned to one of the AEF’s listed above.  I suspect when the decision is made to rotate personnel, taskings will flow very quickly.  Across the AF there are over 200 Contingency Contracting Officers (CCOs) deployed.  A few are even working in offices that are in fairly nice air-conditioned buildings.  Most are working out of tents that may or may not have some sort of climate control.  Our CCOs are involved in operations ranging from supporting a Main Operating Base to Special Operations Missions.  In the right column below is a photo of MSgt Mike Lemke (left) and Capt Tim McWilliams (right) standing in front of a picture of Saddam Hussein in Iraq.  Mike is the Superintendent of the Contracting Office in Al Jaber, Kuwait.  These two CCOs were deployed forward into Iraq on April 3rd to provide contracting support at an airfield.  MSgt Lemke is assigned at Al Jaber on a remote tour from F E Warren and is scheduled to return to F E later this year.  

On a different but related note, a CCO assigned to USAFE was assigned to a team to recover a Navy Tomahawk cruise missile in Turkey.  Some of you may remember the press coverage about the missile that didn’t reach its target.  SSgt Tory Hardy was there to acquire necessary supplies/equipment for the recovery operation and to mitigate the government’s cost by negotiating payment for property damage caused by the crash.  While enroute as they got close to the crash site their convoy was assaulted by 40 to 50 of the local civilians with rocks.  All of the windows in the vehicles were broken and one individual was injured by a rock thrown into the vehicle.  The individual required stitches from the medic assigned to the team.  Despite that, the team recovered the missile, SSgt Hardy negotiated payment for damages and they completed their mission.  Our folks are doing an outstanding job supporting the mission under some pretty poor conditions.  Their training and professionalism is truly evident.  
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The Ops tempo we see today will most likely remain the norm for some time to come.  We need to continue to support our deployed contracting personnel by being there for them and supporting their families while they are deployed.  Additionally, we should focus our attention on training for our newer troops assigned to contracting.  The quality training they receive from the rest of us, civilian and military, will largely determine how well they cope and perform when deployed.  Our deployed professionals provide support to all branches of the Armed Forces under all types of missions and environments.  Let’s continue to keep up the great work in keeping our troops ready to do the job right! 

Additional SAF/AQC Mandatory Guides
SAF/AQC has posted additional mandatory guides to their Toolkit web pages.  Since these have not been included in any "What's New" emailed updates to the Toolkit, we thought it was important to remind folks.  So, it is imperative that you check the SAF/AQC Toolkit when beginning or researching how to approach a contract action.  This has become as important as checking the FAR and all of the supplements.  The following is a list of all of the current mandatory guides included in the Toolkit:

Part 5 - "Pre-solicitation Notices and 1279 Reporting"

Part 6 - "Developing and Processing Justification and Approval (J&A) Documents"

Part 15 - "Contract Audit Follow-up"

Part 33 - "Protests Before the General Accounting Office (GAO)"

If you want to do a quick check once in a while to see if they have added any additional mandatory guides, within the Toolkit is a link called "Air Force Guides - Quick Reference".  The listing contains a list of the guides including the applicable:  (1)  AFFARS Part, guide title (with a link to the actual guide) and (3) an indication of whether the guide is mandatory. 

Regulation Changes Potpourri

FAC 2001-13

The changes from this FAC took effect with solicitations issued on 17 Apr 03.

 

Item I-Contract Types for Commercial Acquisitions

This item amends FAR 12.207, 16.202-1 and 16.203-1 to permit award fee and performance incentives based solely on non-cost factors to be used in firm-fixed price and fixed price with EPA contracts without changing their contract types.  This does not change the existing rule that cost-type items don't fit in commercial item contracts.  In fact, by specifying that these types of items can be used without changing the contract type, some rules of interpretation would be that other types of items, such as cost-type, do change the type.

 

Item II-Preference for U.S. Flag Vessels-Subcontracts for Commercial Items

This amends FAR Parts 12, 32, 47 and 52 to ensure that the waiver of cargo preference rules is limited to cargoes for government use.  This coverage generally does not apply to DoD.  
 
Item III-Federal, State, and Local Taxes
This amends FAR Parts 29 and 52 to clarify which clause on taxes is used in specific situations: 
 
Item IV-Progress Payments Requests
This amends FAR Parts 32 and 52 to require contractors on IDIQ and requirements contracts to account for and submit progress payment requests as if each order was a separate contract (unless otherwise specified in the contract).  

 
DFARS Change Notice 20030331

Foreign Acquisition

This is a substantial reorganization of DFARS Part 225 and its associated clauses.  It provides streamlined procedures for evaluating foreign offers when acquiring supplies, and adds procedures for evaluating foreign offers in acquisitions in which price is not the determining factor.  It changes the definition of "qualifying country end product" to permit the qualifying country manufacturing the product to use components from any other qualifying country.  It lowers the required approval levels for determinations of nonavailability under the Buy American Act and for individual public interest determinations for acquisition of end products from qualifying countries. It provides that the Government will evaluate duty only if it is to be paid. Except for qualifying country supplies or eligible end products, the contractor will request duty-free entry only on foreign supplies for which the contractor estimates that duty will exceed $200 per shipment into the customs territory of the United States. One duty-free entry clause replaces five existing clauses. It eliminates the requirement for a contractor to represent that it will comply with all laws, decrees, labor standards, and regulations of the foreign country in which the contract will be performed and deletes obsolete text and clauses relating to outdated appropriations act restrictions, resulting in the elimination of four clauses.
 
AFAC 2003-0402

This AFAC, the second to change the 2002 edition of the AFFARS, make numerous changes, effective 2 Apr 03.

 

Item I
Designation of Commander, Air Force Reserve Command (AFRC) as a Head of Contracting Activity (HCA) for "Other Contracting".  This item changes AFFARS 5301.601 to add AFRC to the MAJCOMs whose commander is an HCA. 
 
Item II
Clearly delegates authority to prepare International Agreement Competitive Restrictions to contracting officers
 
Item III
 Changes in the designated chairperson for Acquisition Strategy Panels
This item changes AFFARS 5307.104-90 to reflect changes in the designated chairs for different categories of ASPs.
 
Items IV, XVI and XVII  Deletion of references to the Principal Deputy Assistant Secretary of the Air Force (Acquisition and Management)
These items change AFFARS 5301.601(a)(ii), 5302.101, 5306.304(a)(3), 5307.104-91, and 5315.303(a)(i) to eliminate references to the PDASAF(A&M) position (previously held by Ms. Druyun, but now eliminated) and replace them with the Assistant Secretary of the Air Force (Acquisition).  5307.104-91 is also revised to better reflect the approval authorities for acquisition strategies.
 
Items V and X
Class I Ozone Depleting Substances (ODSs)
These items revise AFFARS 5323.804 and 5352.223-9000 to clarify requiring activity and CO responsibilities for addressing ODSs and to more clearly notify the contractor that the use of Class I ODSs in the testing, operation or maintenance of a system or subsystem is specifically prohibited without prior Senior Acquisition Official (SAO) approval.
 
Items VI and XII 
Clerical Amendments
These items are a clerical addition of a header for Subpart 5323.91 - Enhanced Security of Products, which was omitted when the subpart was added last year and a clerical revision to reflect that 5352.242-9000, Contractor Access to Air Force Installations, was updated in Jun 2002.
 
Items VII and XI
Mission Essential Contractor Services
These items add AFFARS subpart 5323.92, Contractor Personnel Performing Mission Essential Services, and a new clause, 5352.223-9002, to be included in all contracts where the contractor performs mission essential services.  AFSPC has forwarded revised language for the clause to SAF/AQCP for consideration.

Item VIII
Review threshold for Requests for Equitable Adjustments (REAs)
This item revises AFFARS 5333.290 to require COs to refer to AFMCLO/JAB, with a copy to SAF/GCD, any REA greater than $500,000 (previously $1 million) in which unassisted negotiations have reached an impasse in order to develop a dispute resolution strategy.
 
Item IX

Review threshold and Point of Contact for Claims and Default Terminations
This item revises AFFARS 5333.291 to make SAF/GCD (vice SAF/GCQ) the POC on reviews of claims and terminations for default over $500,000 (previously $1,000,000).  This does not replace the need for legal review by AFMCLO/JAB of all proposed final decisions.
 
Items XIII, XIV and XV
Visitor Group Security Agreements
These items delete 5352.204-9001 and a reference to it in 5304.404-90.  This completes a change made last year.  They also make a clerical change to AFFARS 5352.204-9000. 

Use of Award Term Contract Arrangements
The attached SAF/AQC Policy Memorandum 03-C-01 and Air Force Award-Term Guide (Version 1.0, Jan 03) gives contracting officers guidelines on when it feasible to use an "Award Term" contracts.  The memorandum and guide provide information in support of Air Force's efforts to take full advantage of this non-cost incentive provision.  SAF/AQC Memo 03-C-01 rescinds SAF/AQC Policy Memo 02-C-01, dated 6 Mar 02.   

AFSPC/PK Caution:  Very thorough market research and justification supporting the use of award term is required.  This approach must be fully discussed during the Acquisition Strategy Panel (ASP) and any decisions fully documented in the minutes.  Contracting officers must discuss in the ASP how using an award term versus using options is more beneficial for the Government.  While this tool may, in some circumstances, be a viable incentive, it also comes with some drawbacks.  The most significant drawback is probably the loss of the Government's unilateral right to exercise an annual option, ie, should the contractor not quite meet the requirements of the award term plan, the government no longer has the right to exercise further options and will be forced to recompete the requirement.    

If you need additional guidance please contact Luther H. Haas at DSN 692-6928, or commercial 719-554-6928, or e-mail Luther.Haas@peterson.af.mil.
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 AFSPC Policy Notes
I.  Affirmative Procurement Program (APP) 

During the March policy telecon, Al Weed, Malmstrom AFB, identified a disconnect between the way the DD 350 data is reported, per DFARS 253.204-70, and how the data is being used, in conjunction with CE’s measuring of Affirmative Procurement compliance.  During Al’s review of the draft DoD APP Performance Measure slides, which are being developed to capture affirmative procurement performance compliance, he noted the DFARS states Code E is used in Block B12F of the DD 350 when “No EPA-designated products were acquired”.  Per the APP Performance Measure slide, Code E is used when the “AP requirement is not fulfilled nor exemption justified”.  There was no discriminator between those acquisitions in which an EPA-designated item is included in the specs and those acquisitions in which no EPA-designated item is a requirement.  It was also pointed out that currently there is no data, which can be extracted from the DD 350 to reflect instances where EPA-designated products are in fact required, but no recycled content is specified and no exemption is applicable.  It was also questioned as to how they expected to extract data from the DD350 when multiple EPA-designated products are acquired and several do not meet the minimum recovered material content.  These questions and assessment were forwarded to the OSD contact working the DoD APP performance metrics.  The response was that our assessment was accurate.  The disconnects reflected the timing of their posting (on DENIX) of the draft DoD APP metrics and the development of the final DFARS guidance.  Their metrics came first, so they did not accurately reflect the final DFARS guidance.  OSD’s intent is to interpret and use the DD350 data in a manner consistent with the current DFARS guidance.  The posted performance measure slides have not been finalized.  They will be modified to reflect the DD350 data and associated DFARS guidance prior to being finalized and formally issued.  OSD is working with the Office of the Federal Environmental Executive (OFEE) and the Office of Federal Procurement Policy (OFPP) in the development of “federal” metrics for Executive Order 13101.  The federal metrics are not finalized.  Bottom line, this is a work in progress. 

Please be aware that even though the base Affirmative Procurement Guide is developed by CE, contracting plays an important role and the squadrons need to insure they have the opportunity to review the guide before it is finalized.   It was also noted that EPA is adding Affirmative Procurement to their checklists, and is getting more emphasis for the AF because it is being checked as part of ECAMP.

As a side note, a link to the AFSPC/CEVP web page, which contains the AFSPC Affirmative Procurement Guide, has been added to the AFSPC/PK web page.

II.  FedBizOps Areas of Concern
A review of the Fed Biz Ops site for the command has brought up some areas of concern regarding business practices and ease of use for prospective offerors.

a.    Why are postings not in chronological order?

Files may not be listed on the FedBizOps System in the order in which you select them for upload.  To ensure that files are listed in a certain order, it is recommended that they be numbered in the following fashion. (1-1, 1-2 . . . 1-9, 2-1, 2-2, etc.). 

b.   When an amendment is done why don' t the organizations upload a conformed RFP?


The concern here is that a prospective offeror may miss an amendment that could be critical to their proposal.  Amendments that are relatively small can be loaded directly within FBO.  As far as uploading a conformed solicitation, that is an undefined business process, however, in trying to ensure that the most current and complete solicitation is available on FBO, we would strongly encourage all units incorporate uploading conformed solicitations as a best practice.  NOTE:  If conformed copies of solicitations are posted, then the accompanying material should itemize the changes (with page references) or you run the risk of potential offerors searching for hours to find a one-paragraph change in a 100-page solicitation.

c.   Some bases have multiple locations on the FBO.  Are they required?


If you are one of the bases that fall into this criteria, please evaluate the need for multiple locations on FBO. If multiple locations are required, we would like to recommend that instead of using the building number in the description, perhaps something meaningful to a prospective offeror would be appropriate, i.e. Specialized or Construction.  If it is determined that multiple locations are not needed, then the unit should work with the FBO helpdesk to delete the additional accounts after verification that no current/active solicitations are posted on the site.


It is also suggested that the bases use more defined headings or titles for each one of the postings within each acquisition.  This is especially true for larger acquisitions.

III.  AF Price Assessment Tool (AFPAT)
Highly encourage everyone to use this assessment tool, especially the price analysts and the contracting officers.  It takes some time to get through, but it is a very detailed and useful tool, which will allow the AF price/cost gurus to determine our training, needs across the Air Force.

http://saftas.rk.anteon.com/aqsurveys/aqc/pricing2/afpat/afpat.htm
IV.  AFWay for Contractors

During the AFSPC AFWay VTC a couple of weeks ago, someone asked the question with regards to the applicability of AFWay to contractors.  The immediate reaction was that contractors should also be using AFWay.  However, after several detailed and complicating questions from the field and further discussions with the HQ AFSPC Comm folks, there appears to be a miscommunication and some extraneous issues that need to be further thought out before this issue can be closed.  We are having continuing discussions with the AQ AFSPC Comm folks and hope to have this issue resolved shortly.  Once the resolution is agreed upon, we will probably be sending out a joint message to explain the resolution.

Therefore, until further notice, do not make any changes to your existing contracts, which would require the contractor to purchase their IT products via AFWay.

V.  Short (but important) Message from our Web Master

The AFSPC/PK web page is constantly being updated.  So, to insure you have the latest version, after you open the web page, be sure to hit refresh.  You need to do this because the internet automatically goes back to the version of the page you had opened previously rather than going to the most current listing for the web page.  So the bottom line is:

REFRESH!



REFRESH!!



REFRESH!!!


Helpful Hint from our newest staff member, Maj Ron Story:  On the refreshing the web page issue, users can change their settings in Internet Explorer to check for new pages instead of loading cached (old) copies.  They'll need to wade through the following menu macabre:

- Tools/Internet Options/General/Temporary Internet Files/Settings

- Under "Check for newer versions of stored pages" on the Settings Tab, click "Every time you start Internet Explorer".  

- This will ensure pages are compared at least once a day and the most recent version is loaded.  

VI.  294/295 Reporting

The due date for the 294/295 reports is fast approaching.  The due date is 5 May 03.  Also, DoD is looking at a possible DoD-wide (or maybe even Federal) reporting system for Contractors to input their 294 and 295 data via the web...it's hoped that within one year, that option will be available...in the meantime, the next two submittals will remain through the manual input to the CO and SBS and then to MAJCOM.
GAO Highlights
Information on PROTESTS can be found at the AF Contracting Toolkit, http://www.safaq.hq.af.mil/contracting/toolkit/part33/ and Recent Bid Protest Decisions can be found by either going through the Toolkit or accessing directly at http://www.gao.gov/decisions/bidpro/bidpro.htm.

Please go to this site to read the details on the following decisions. 

Now contractors don’t even need a  $.37 stamp:

File a bid protest by e-mail to Protests@gao.gov [More info]. New!

Matter of:   Ballast Ham Dredging BV 
File:            B-291848 
Date:              April 4, 2003 
Agency's evaluation of the protester's proposal as marginal under certain evaluation factors and selection of the awardee's higher-rated, slightly higher-priced proposal for the award of a contract for dredging were reasonable and consistent with the terms of the solicitation.

Matter of:   Kolaka Nòeau, Inc. 
File:            B-291818 
Date:              April 2, 2003 
Protest that an agency did not select protester's proposal for a phase I Small Business Innovation Research contract is denied, where the agency reasonably evaluated the protester's proposal and where, although the proposal was recommended for award, the proposal was reasonably not as highly ranked as other proposals for which the agency had sufficient funding to make awards

Matter of:    Wilson Beret Company 
File:             B-289685 
Date:              April 9, 2002 
Protest of exclusion of protester's proposal from the competitive range is sustained where evaluation under one factor was unreasonable, and correct evaluation could have resulted in a different competitive range determination. 
  
Matter of:    East Penn Manufacturing Company, Inc.--Costs 
File:             B-291503.4 
Date:              April 10, 2003 
Request for recommendation for reimbursement of costs for filing and pursuing protest is denied, even though the agency decided to take corrective action in response to the protest, where the record does not establish that protest was clearly meritorious.
A Material Deviation from the Terms of the Solicitation Is Fatal

The Court of Federal Claims (COFC) recently issued an opinion that highlights a fundamental rule of government contracting: if a bid attempts to alter any of the material terms of a solicitation, the bid is nonresponsive. (Tel-Instrument Electronics Corp. v. U.S., 2003 U.S.

Claims LEXIS 84, 8 Apr 03)

http://www.uscfc.uscourts.gov/Opinions/Hodges/03/HODGES.Tel-Instrument.pdf
Matter of:   SRS Technologies 

File:            B-291618.2; B-291618.3 

Date:              February 24, 2003 

Under a solicitation for a cost reimbursement contract for services that did not prohibit or limit the use of uncompensated overtime, the agency unreasonably raised the protester's evaluated costs in the cost realism analysis to remove the impact on the protester's proposed labor rates based on its use of uncompensated overtime from its labor costs.  AFSPC note:  Apparently the use of and explanation of rate development was fully explained in protestor's proposal, it wasn't an issue of unexplained lack of direct labor being included in the proposal, for which an adjustment might have been appropriate.

Spotlight on 460th Contracting Squadron   Buckley AFB CO
Process or Goal Oriented?  By Erika Eberhart-Colley, DBO

I have to admit, having moved nine times and attending 13 different schools before my attendance at Clemson University, I never thought of the daily routine being anything other than getting to the next day.  I continued that thought process throughout my three-year Copper Cap internship in Washington, D.C.  In the Spring of ’96 I realized I was just going through the motions.  Sure, I enjoyed my job, but I needed to make a change.  Luck was on my side, and I was hired for a Contracting Officer position in Specialized at Hickam AFB on Oahu, where I was eventually promoted to Flight Chief.  While working and living in what to me is paradise, I came to think about goals versus processes.  What is more important?  Getting through the day, week, month, year, or how we get through every minute.

Eventually, for family reasons, to include my engagement to a Denver-based federal worker, I PCS’d back the Mainland.  Specifically, to Buckley AFB in Aurora, Colorado.  I have to tell you – my first impression of Buckley AFB, compared to Hickam AFB, was astounding.  Such wide-open spaces, prairie dogs, coyotes, and no greenery to speak of!  As for the Contracting Flight itself (we are now a squadron), we were just over 50% manned.  The branch I was hired to take over was only two-people deep – one civilian running the Government Purchase Card Program by herself, and a TSgt running SPS and also acting as the squadron (to include the Logistics folks) Work Group Manager.  And I thought managing a 15-person flight at 15 CONS spending billions of dollars was tough!

We are the newest base and the newest Contracting Squadron in the Air Force.  I don’t know if you were aware of that, but it’s true.  Try to imagine working with customers who lack experience planning for recurring services…for big-dollar requirements that require BRAGS…for QAEs to be trained…the list goes on!  This is not due to negligence on anyone’s part.  It is ultimately the result of having new people in almost all of our requiring activities.  It is a challenge, and one that I never expected to face in my career.

Okay, back to process versus goal oriented.  How many of us go to work on Monday, and think, “Gosh, I can not wait until Friday!”?  That is goal oriented.  Now, if you truly relish in the minute, hour, day, you are focusing on process oriented ideals.  Tackling a requirement using a well thought-out process in our line of work is imperative.  Just thinking about a goal can hinder one from focusing on the important daily activity of getting the job done.  Acquisition plans, milestones, well-developed SOW’s…important processes we undertake in an effort to achieve the ultimate goal…a glowing contractual document!  We are spearheading processes to educate our customers, who include not only 460 ABW functionals, but also a number of tenant units and DFAS.  Ideally we hope our customers will become intimate with the process so goals can be set way in advance for new as well as recurring requirements.

Despite the deployment of three of our cadre, we will continue to work on our processes.  Ultimately, we will achieve our goals.  We have a fabulous family at 460 CONS, and recently welcomed the arrival of a Department of Treasury Outstanding Scholar Intern (thank you, Mr. Mike McAdams!).  With our tenacity and teamwork, and process-oriented actions, we will achieve our goals – we will grow, and make AFSPC proud!

Miscellaneous
I.  Farewell and Welcome

Welcome to Maj Ron Story, who joined our staff this month and is working in PKP!  He comes to us from the 36th Contracting Squadron, Andersen AFB Guam, where he served as the commander.  Also, farewell is in order to Mr. Mike VanDyke, DBO at 30 CONS, who recently left to join the PACAF staff.  

II.  Headed for Instructor Duty

Congratulations to SSgt Melissa Haase, 460 CONS, Buckley AFB CO.  She was selected to report to the schoolhouse at Lackland AFB this summer to join the Mission Ready Airman course  instructor staff.  Way to go Melissa!
III.  Tidbits

    a.  Fed Biz Ops News - Have you ever wondered why your files are not posed in the Fed Biz Ops in the order that you selected them to be posted in?  There is a way to make sure that your documents are posted in chronological order.  To ensure that files are listed in chronological order as you have defined them, it is recommended that they be numbered in the following fashion (1-1, 1-2, ...1-9, 2-1, 2-2. etc).  Hope this helps you and your prospective offeror.  

     b.  SPS Trivia - Did you know that when you select a clause or provision in SPS that has an alternate you need to use in your solicitation, that you don’t have to select the basic clause/ provision as well?  Within SPS the basic clause/provision is included when you select an alternate.  For example, if you required 52.219-1 Alt 1 in your solicitation, you would only select that clause/provision and you would have both the basic 52.219-1 and 52.219-1 Alternate 1.  You should not select the basic 52.219-1 and 52.219-1 Alt 1 because you would be duplicating the basic clause/provision in your solicitation and subsequent award document.

IV.  New Link.  See our ‘Websites’ section below for a link to DPAS.
Websites

Policy, to include:  OFPP Memos, DDP Memos, AF Acq Excellence, Prin Dep Asst Sec (Acq&Mgmt) Memos, Prin Dep Asst Sec (Contracting) Policy/Info Memos, Contracting Related Memos, Source Selection Policy, Supp to DDP & OFPP Memos, AF Class Deviations, and Enduring Freedom Memos:

http://www.safaq.hq.af.mil/contracting/policy/index.cfm
Defense Procurement and Acquisition Policy:  http://www.acq.osd.mil/dpap
DFARS Change Notices:  http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS News (subscribe/unsubscribe):  http://www.acq.osd.mil/dp/dars/dfarmail.htm
DoD Class Deviations:   http://www.acq.osd.mil/dp/dars/classdev.html ) 

What’s New in Defense Procurement:  http://www.acq.osd.mil/dp/

SAF/AQ What’s New Site Summary:  http://www.safaq.hq.af.mil/contracting/newevents/
FAR FACs:  http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAR News (subscribe/unsubscribe):  http://www.arnet.gov/far/mailframe.html

AFFARS AFACS:  http://farsite.hill.af.mil/regst1.htm#AFAC
AFSPCFARS:  http://www.spacecom.af.mil/hqafspc/contracting/toolkitmenu.htm
AFSPC Information (Policy) Letters:  http://www.spacecom.af.mil/hqafspc/contracting/policyletters.htm
Protest Guide:  http://www.safaq.hq.af.mil/contracting/toolkit/part33/
Protest Summaries:  http://www.gao.gov/decisions/bidpro/bidpro.htm
Contract Financing:  http://www.safaq.hq.af.mil/contracting/toolkit/part32/
DPAS:  http://www.bxa.doc.gov/defenseindustrialbaseprograms/OSIES/DPAS/Default.htm
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

17 APR 207
OFFICE OF THE ASSISTANT SECRETARY
Contract Policy Memo 03-C-01

MEMORANDUM FOR ALMAJCOM/FOA/DRU (CONTRACTING)

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJECT: Use of Award Term Contract Arrangements

This memorandum rescinds SAF/AQC Policy Memo 02-C-01, dated 6 Mar 02. The
policy memo placed restrictions on the use of Award Term contract arrangements pending
discussions with SAF/GCQ to develop guidance to address issues related to contract length and
fiscal law. SAF/AQC completed discussions with SAF/GCQ and concluded that award term
incentives can be used effectively on any contract type, if properly structured.

The Air Force supports the use of non-cost incentives, such as Award Term and Incentive
Options. To structure a non-cost incentive effectively, language in a contract must not create a
contractual entitlement for the contractor in the advance of funds. Regardless of the type of non-
cost incentive selected, the contract language must ensure that the “rights of the parties™ are clear
regarding entitlement.

Guidance for structuring Award Terms is in SAF/AQC’s Award Term guide. The guide
is posted under the SAF/AQC contracting toolkit, Part 17,
http://www.safaq.hq.af.mil/contracting/toolkit.

Contracting Officers should continue to work closely with their local Staff Judge
Advocate (SJA) and MAJCOM contracting staff when formulating acquisition strategies that
include non-cost incentives. The SAF/AQC point of contact for award term is Major George
Budz, SAF/AQCP, DSN 425-7072, Comm (703) 588-7072, e-mail

george.budz @pentagon.af.mil.

MAUREEN M. CLAY, Col, USAF

Associate Deputy Assistant
Secretary (Contracting)

Assistant Secretary (Acquisition)
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USAF Management and Oversight of Acquisition of Services Process


1.  Purpose. This process implements paragraph (d) of section 801 of the National Defense Authorization Act for Fiscal Year 2002 (Public Law 107 - 107) and Department of Defense (DoD) policy guidance issued by memorandum dated 31 May 2002, Subject: Acquisition of Services.


2.  Discussion. 10 USC 2330 (a) & (b) require that a Designated Official review and approve, in advance, all services acquisitions in accordance with established thresholds. Section 801(d) requires the establishment of a DoD program review structure for services acquisitions that is similar to the process applied to the procurement of weapon systems. The Designated Official shall ensure that services acquisitions are based on a strategic approach and that business arrangements comply with applicable statutes, regulations and policies. DoD policy establishes thresholds and delegates responsibility for services acquisitions between $500M and $2B to the Air Force Acquisition Executive (AFAE), except for services acquisitions identified by the USD (AT&L) as special interest.  Except for major weapon system and Space program acquisitions, the AFAE has appointed the Air Force Program Executive Officer for Services (AFPEO/SV) as the designated official to review all services acquisitions.  The Under Secretary of the Air Force (SAF/US) and System Program Executive Officers (PEO) are Designated Officials for the programs in their respective portfolios. Information Technology (IT) acquisitions are subject to appendix C of USD (AT&L) policy memorandum dated 31 May 02 and thresholds identified for Major Automated Information Systems in DoDI 5000.2.  AFPEO/SV retains authority for the review and approval of all services acquisitions with a total planned dollar value in excess of $100M and all acquisitions pursuant to A-76 studies that involve 300 or more Full Time Equivalents (FTE).  After the required OSD review and approval, this process will be issued, as Air Force acquisition policy, for implementation by the Major Commands (MAJCOM). Upon review and approval of MAJCOM procedures, the AFPEO/SV may delegate management and review responsibilities to designated officials within the MAJCOM for all services acquisitions with a total planned dollar value of less than $100M.  MAJCOM designated officials may further delegate these authorities. 


3.  Applicability. The following management process is applicable to all services acquisitions, regardless of source, with a total planned value in excess of the simplified acquisition threshold.  All services acquisitions with a total planned dollar value in excess of $100 million, any acquisition pursuant to an A-76 study involving 300 or more FTEs, and any services acquisition that is designated as “Special Interest” by the AFAE or the Under Secretary of Defense Acquisition, Technology and Logistics (USD (AT&L)) shall be acquired and managed using these procedures.  USAF Major Commands (MAJCOM) will implement a similar process for the review and approval of all services acquisitions that exceed the simplified acquisition threshold. This process complements, rather than supersedes, other policy or authority regarding the management, approval, or oversight of A-76 studies.  


4.  Process. The implementation of the Services Acquisition Oversight Process uses key contracting milestones and events as management controls in the pre-award phase and builds on the existing management processes (Wing/Base Business Requirements Advisory Group (BRAG) or equivalent program management review) to implement a post-award review process. The management controls and review process set forth below provide a methodology to ensure the successful acquisition of services and routine review of contract performance. MAJCOMs should delegate review responsibility to the lowest levels of authority consistent with the operational impact and risks associated with services acquisitions. Higher headquarters should review specific acquisitions when significant variations in performance occur. 


5.  Review and Approval Thresholds.


a.  Unless delegated by the USD (AT&L), services acquisitions exceeding a total planned dollar value of $2 billion, or designated as special interest by the USD (AT&L) or AFAE, are subject to pre-award control and post-award review by the USD (AT&L) and/or the AFAE.


b. Unless delegated, services acquisitions exceeding a total planned dollar value


of $100 Million or conducted pursuant to A-76 studies involving 300 or more FTEs are subject to pre-award control and post-award review by the AFPEO/SV. 


c.  Contracting Officers should include 30 days in the acquisition schedule 


for each review conducted by the AFPEO/SV or AFAE and 90 days for each review conducted by the USD (AT&L).


6.  Pre-Award Management Controls.


a. All services acquisitions shall contain outcome based objectives and appropriate metrics that ensure timely and accurate assessments of the contractor’s performance. These objectives and over arching metrics should be developed by the requiring activities, addressed in the Acquisition Plan, approved by the Acquisition Strategy Panel (ASP), included in the Request for Proposal, and be made a part of any subsequent contract or agreement.  Each performance-based instrument should contain metrics that address the unique performance requirements that measure progress toward the desired outcomes.  Regardless of DFAR guidance an Acquisition Plan or abbreviated Acquisition Strategy document prepared IAW appendix A of the OSD policy is required for each services acquisition.


b.  To ensure implementation of these requirements, the responsible program manager or contracting officer for all services acquisitions with a total planned dollar value in excess of $100 million or pursuant to A-76 studies involving 300 or more FTEs shall submit the draft acquisition plan and the draft Performance Work Statement (PWS) or similar requirements document to the AFPEO/SV prior to scheduling the ASP and releasing the draft Request for Proposal. Unless delegated, the AFPEO/SV serves as the Source Selection Authority (SSA), the ASP chairman, and the Acquisition Plan Approval Authority and shall provide formal approval of the aforementioned final documents during the ASP process. Additionally, after the completion of source selection but prior to contract award, the contract shall be forwarded for review and approval of the contract management controls such as, the Quality Assurance Surveillance Plan (QASP), the Services Delivery Schedule or similar document. This review is intended to ensure the required outcomes and supporting metrics are included in the contract or agreement and reflect any required changes based on the proposal of the selected contractor.


c.  For all A-76 programs that result in the implementation of a Most Efficient Organization (MEO) service provider, the Management Plan or Quality Assurance Surveillance Plan should include objectives and metrics and be managed and approved in accordance with AFI 38-203, Commercial Activities Program.   


7.  Post-Award Management Controls & Reporting Milestones. All services acquisitions with a value in excess of the simplified acquisition threshold will be reviewed by the designated official and reported as follows:


a.  Services Acquisitions awarded after the effective date of policy implementing this process will be reviewed within 30 days of the contractor’s full assumption of contract workload, for example, end of transition, phase-in or similar event.  In accordance with MAJCOM instructions the designated official shall conduct the review to determine if the contractor successfully completed transition, is fully operational, and is within estimated budget. Reporting requirements will be determined by the MAJCOM designated official. As a minimum, negative variations in cost, schedule, and/or other significant performance metrics should be reported to the appropriate designated official. When significant variations exist, the contracting officer or program manager shall include an explanation of the causes for the variance and an assessment of the contractor’s corrective action plan. 


b.  All services acquisitions with a value in excess of the simplified acquisition threshold will be reviewed annually. Report and review format is determined by the MAJCOM. As noted in paragraph 6a above, contracts and agreements with cost and schedule variances or significant negative performance indicators should include causative explanations and future expectations of performance. 


c.  All services acquisitions in excess of $100 million are reported to and reviewed by AFPEO/SV at the end of each year of performance. Reports will conform to the requirements of paragraph 6a.


d.  Selected contracts and agreements may be reviewed by the AFAE and USD (AT&L). 


e. Any services acquisition experiencing significant variances in anticipated cost, schedule, or performance expectations is subject to a special review at the discretion of the AFPEO/SV, the MAJCOM or the designated official.


8.  In recognition of the numerous variables that drive the performance of service acquisitions, this process seeks to minimize reporting requirements to those that are clearly indicative of the contractor’s performance and provide the level of insight desired by higher headquarters. Individual performance metrics that measure discreet items within the PWS have application and interest at the local level and should be managed accordingly. Above the Base/Wing level, a contractor’s performance should only be reported at the macro level in terms of cost and schedule variance or significant performance indicators set forth in each contract/performance plan. 


9.  Pending designation of a Department of Defense data collection system, the Air Force will use the DD350 system to provide required data for internal acquisitions, the Federal Procurement Data System (FPDS) to provide data for acquisitions by non-DoD agencies and manual reporting as required to provide supplemental information requirements.
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DEPARTMENT OF THE AIR FORCE

HEADQUARTERS AIR FORCE SPACE COMMAND

ARG RPN

| EMORANDUM FOR SEE DISTRIBUTION

FROM: AFSPC-CSO
' 160 Vandenberg St Ste 1105
Peterson AFB CO 80914-4430

SUBJECT: AFSPC Chief Sustainment Officer (CSO) Policy Memorandum 03-01: ‘
Maintenance Data Collection (MDC) and Equipment Status Reporting
(ESR) Requirements

1. This memorandum implements the following Air Force Instructions (AFls) and
Technical Orders (T.0.s) documents within Air Force Space Command:

a. AFl 21-101, Aerospace Equipment Maintenance Management

b. AFl 21-103, Equipment Inventory, Status, and Ulilization Reporting

¢. AFl 21-108, Maintenance Management of Space Systems -

d. AFI 21-114, Managing Intercontinental Ballistic Missile Maintenance

e. AFl21-116, Maintenance Management of Communlcatlons-Eleotromcs

f. AF!21.116 AFSPC Supplement 1

g. AFMAN 23-110, USAF Supply Manual, Vol 2, Part 2, Chapters 8 & 11

h. T.0. 00-20-2, Maintenance Data Docurnentation

i. T.0.00-5-15, Air Force Time Compliance Technical Order System

j. AFSCM 21-556 Vol 2 thru AFSCM 21-579 Vol 2, Core Automated Maintenance
System (CAMS) Manuals

k. AFSPCI 21-103, AFSPC Equipment Invéntory Status and Utilization Reporting

. AFSPCI 21-0108, Maintenance Management of Space Launch Systems

m. AFSPCI 21-0114, Intercontmental Ballistic Missile (ICBM) Maintenance
Management '

2, BACKGROUND. This policy will be incorporated into an AFSPC instruction at a later
date. It is our desire to move toward a single, USAF-approved MDC system. Core
Automated Maintenance System (CAMS) is currently the USAF’s preferred tool to input
MDC data into the Reliability and Maintainability Information System (REMIS); however,
other interfaces into REMIS will be considered. Since REMIS has recognized
deficiencies, paragraph 6 of this memo addresses the right to request a waiver to this
policy. Waivers to the USAF requirement to utilize CAMS/REMIS will be processed
through the HQ AFSPC/LC to HQ AF/IL. AFSPC will wholly embrace the future
Integrated Maintenance Data System (IMDS), or any standardized, globally accessible
repository MDC system fielded by the USAF, replacing REMIS. Our objective is to
increase readiness through effective and integrated sustainment management.

o 3. POLICY. AFSPC government and contractor personnel maintaining or sustaining
' operational AFSPC systems are required to collect, store and have the ability to retrieve
maintenance data and provide ESR.

GUARDIANS OF THE HIGH FRONTIER )






a. For all new, and existing operational systems, the MDC requirement is to be
accomplished through one of the following two methods: (1) the use of CAMS, or (2) a
C80-approved MDC system that interfaces with REMIS or other USAF-approved MDC
process (AF1 21-116, para 2.4.1.6.1.1 and 2.17; AFSPCI 21-0114, para 1.30).

b.” Maintenance data that is classified must use a CSO-approved, CAMS-equivalent
system cleared for classified storage. Once declassified, maintenance data must be
placed into CAMS and/or be accessible through REMIS.

4. TRAINING. Wing maintenance organizations shall ensure all government personnel
entering MDC data are trained, qualified and current on specific MDC requirements and
procedures. Wing maintenance organizations will also audit contractors for compliance
with MDC requirements and procedures (AF1 21-101, para 2.7.17; AFl 21-116, para
2.11 and Section 51; AFSPCI 21-0114, para 1.30.5).

a. The training program must establish recurring/follow-on training for government
personnel to stay current on CAMS (or CAMS equivalent) and any follow-on systems.

b. The respective wings' MDC Database Managers will help support and resolve
MDC training, connectivity and system usage issues.

5. DATA INTEGRITY. Accurate data entry will greatly enhance data integrity resulting
in a better ability to identify maintenance trends and increase system sustainability (TO
00-20-2, para 1.7 use CAMS screen #100, 2.3.6, and 4.19; AFl 21-103, para 4.2.1; AFI
21-116, para 4.7.2.3.3, 4.16.1.2, 4.19.1.9, and 5.2.2.1).

a. Program Managets are responsible for maintaining the currency and accuracy of
Work Unit Code (WUC) data throughout the life of the weapon system. All changes to
the weapon system must be reviewed for impact to WUCs and updates made, as
required, prior to turning over the system to the operating agency.

b. WUCs associated with equipment failures should be reported to the fifth
character whenever possible. Supervisors must ensure that system codes are used
only when the work definitely cannot be identified to an individual system, or in the case
of a subsystem, to a component. Systems with up channel reportable maintenance
data will have a WUC table in REMIS. When available, more current REMIS tables will
be used in preference to the printed WUC manuals (TO 00-20-2, para 4.19).

¢. ltis the intent of this memorandum, where contracts aliow, to recognize the
Maintenance Group Commander (or equivalent) as responsible for ensuring MDC
processes are in place. Instructions will be reviewed to ensure the Maintenance Group
Commander is recognized as having authority to directly impact blue suit and contractor
performance to ensure MDC is properly accomplished.

d. Wing and/or contractor maintenance organizations must establish a program to
verify WUCs by working with their respective AFSPC Command Sustainment






Managers, SMC System Sustainment Managers and/or ESC Product Line Managers.
These efforts must also include validating and updating the WUC tables in REMIS, and
- applicable techmcal orders R
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Practical Ideas for Using Award Term Provisions


Purpose



This guide provides general guidance on ways to use Award Term provisions in Air Force contracts.  The guide discusses the pitfalls and important rules to satisfy, at a minimum, for non-cost incentives.  Additionally, the guide provides examples of ways to structure non-cost incentives.  SAF/AQCP will post sample clauses and Award Term plan language under SAF/AQC’s contracting toolkit, as they become available. http://www.safaq.hq.af.mil/contracting/toolkit


This guide is not a tutorial on contract types.  Descriptions of the various contract types are located in Part 16 of the Federal Acquisition Regulation (FAR).  Moreover, this guide does not address formatting and administrative issues related to writing an Award Term Plan.  Existing command level guides already provide formatting and administrative guidance (e.g., AFMC’s Award Fee & Award Term Guide).


Background


What are the advantages of Long-Term Contracts?



Companies are motivated to secure long-term contracts.  Benefits of long-term contracts include:


· Increased operational efficiency;


· Increased contractor investment; and


· Reduced acquisition transaction costs


Increased operation efficiency relates to a contractor’s enhanced long-term business relationship with their customers.  These long-term business relationships facilitate contractors:  a) investment in performance enhancing technologies; b) steps to attract and retain the best workers; and c) desire to stay abreast of the latest developments in their fields.  Finally, companies incur lower acquisition transaction costs associated with the extended time between competitions.1

Establishing long-term business relationships with superior contractors is usually in the best interest of the Air Force.  Because of the above advantages, companies are more likely to offer their best prices, terms and conditions, and products.  However, establishing long-term contracts with less than superior contractors may result in our war-fighting customer being dissatisfied with the acquisition process as a whole and possibly jeopardize our warfighting mission.  Maintaining the highest levels of performance on long-term contracts requires contract incentives that motivate the contractor.  The challenge is to structure contract incentives that meet the objectives of sustained performance over the entire life of the contract.


What are the advantages of non-cost incentives?


Aside from the fact that non-cost incentives do not require additional contract funding, non-cost incentives have two other key advantages.  First, non-cost incentives recognize that non-monetary considerations also motivate contractors.  Non-cost incentives reward contractors with the opportunity for increased future business.  This opportunity: a) enhances the company’s image and reputation; b) helps retain skilled personnel; and c) effects the maintenance of allocation base for fixed costs.2

Second, non-cost incentives include a disciplined process to determine if we want to continue a long-term business relationship with a contractor.  Non-cost incentives provide an “off-ramp” or  “irrevocable re-competition point” based on the contractor’s performance against established criteria.  Fee based incentives are inherently short-term and have no contractual mechanism to address long-term performance.   


Fee based incentives are effective for the period of performance for which they apply.  The result is a series of short-term fee decisions on a long-term contract.  In this environment, a contractor may consciously choose to temporarily perform at less than an optimum level to better support more profitable or important customers.  This “short term” decision by the contractor only affects the contractor’s fee for that period and has no direct impact on future business under the existing long-term contract.  The contractor may choose to improve performance in the next award fee period or continue to under-perform depending on the needs of the company.    


Doesn’t the Government’s existing unilateral rights under options or orders issued under an IDIQ provide the same advantages?

Neither options nor orders under Indefinite Delivery/Indefinite Quantity (IDIQ) contracts include a disciplined process to determine if we want to continue a long-term business relationship with a contractor.  Under the FAR, options and ordering provisions allow contract extensions to occur.  FAR Subpart 17.207, Exercise of Options, does not require the Contracting Officer (CO) to address current performance.  Moreover, a CO is not going to bypass exercising an option just because the contractor is an average (satisfactory) performer.  As a practical matter, CO’s are going to exercise options if the conditions of FAR 17.2 are satisfied.


Similarly, issuance of task or delivery orders does not depend on the contractor’s current performance.  For other than a requirements contract, the CO could decide not to issue an order against a competitively awarded Indefinite Delivery (ID) contract.  However, the time and resources required to establish a long-term competitively awarded contract are significant.  One of the benefits of ID contracts and contracts with options is they reduce the administrative time it takes to place in-scope future requirements on contract.  This makes the original time investment worthwhile.  The time and resources required to re-compete a contract often places an unreasonable manpower burden on the requiring activity.  As such, barring truly substandard performance, the contracting activity will usually continue to place orders and exercise options through the end of the ordering period or optional periods. 


Award Term is a tool to enhance our ability to establish long-term business relationships that promote sustained superior performance.  Ideally, award term incentives eliminate periodic drops in the contractor’s performance (sine wave performance).  The ability to control price(s) is essential when considering the use of award term incentives.  Additionally, AT incentives are most effective when used in competitive environments.   

What is Award Term?


Definitions of Award Term have been provided in both the AFMC Award Fee & Award Term Guide (Dated: Nov 2000) as well as the National Contract Management Association (NCMA) Contract Management magazine (Feb 01, pp. 44-45).  Provided below are excerpts from these publications: 


AFMC Award Fee & Award Term Guide


“Award term can be best described as a derivative of award fee.  The difference is that the contractor earns additional periods of performance instead of award fee.  The process for rewarding the contractor with the additional contract term is identical to award fee.”  


NCMA’s Contract Management Magazine


 “It is modeled after the award fee incentive described in FAR 16.405-2, but instead of rewarding a contractor for excellent performance with additional fee, it rewards the contractor by extending the contract without competition.”  The article goes on to say “A true award-term incentive rewards the contractor with legal entitlement to a contract extension, not an additional option…if the contractor’s performance meets the award-term criteria stipulated in the contract, and if any stipulated conditions such as continuing need and availability of funds are met, then the government must either extend the contract or terminate it for convenience or default.”     


Both definitions share a common understanding that the contractor earns something of value and has a legal entitlement to receive it.  Because only a warranted contracting officer can legally bind the Government, the contractor’s legal entitlement arises only upon some overt contract action by the contracting officer, such as exercise of an option memorializing the award of an Award Term.  The decision of the Term Determining Official (TDO) serves to notify the contractor of the Government’s intent to make the award, but the TDO’s decision does not create an enforceable entitlement.


Because of statutory and regulatory issues, SAF/AQC issued contract policy memo 02-C-01 dated 6 Mar 02 placing restrictions on the use of Award Term.  These restrictions reduced the types of acquisitions that can implement award term incentives.  Concurrent with the publication of this guide, new policy will remove the restrictions identified in policy memo 02-C-01.    


Award Term and Incentive Options are examples of non-cost incentives.  Non-cost incentives share common statutory and regulatory hurdles.  A summary of the statutory and regulatory hurdles associated with non-cost incentives follow the examples provided below.


Discussion:


1.  Example Approaches


The following examples are just that, examples.  We encourage you and/or your team to develop your own approach, tailored to your acquisition.  There is no one right way to write an Award Term contract.  Using non-cost incentives does not preclude acquisitions from combining award terms with other incentives, such as an award fee.  Issues regarding contract length, duration of base period, number of regular or incentive options, number of interim and award term evaluations will vary based on the needs of your acquisition.  Tailor each variable to meet the needs of your acquisition to include establishing achievable performance criteria.  Additionally, always schedule the award term decision(s) “acquisition” lead-time away to ensure time permits to complete a new acquisition (if needed).    


Example 1 (Indefinite Delivery / Indefinite Quantity (IDIQ))
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The example provided above is for a non-service IDIQ contract, with a contract length (effective period) of ten years.  The ordering period is set for only four, not ten, years.  The contractor may “earn” an extension to the ordering period by meeting the criteria of the AT plan.  


In this example, the FDO makes two award term decisions, one decision at the three-year point and the other after six years.  If the contractor is successful, the Contracting Officer will issue a contract modification extending the ordering period.  If unsuccessful, the Contracting Officer will not issue the modification and is unable to issue orders after the four-year or seven-year point.  This “irrevocable re-competition point” is a key concept to consider when structuring non-cost incentives.  When triggered, the requiring activity needs to initiate actions to put a new contract in place.  Again, plan the award term decision(s) well in advance of the ordering period’s expiration to allow for re-acquisition.


You may also award a requirements or definite-quantity (DQ) contract with an award term incentive.   Under requirement contracts, the Government shall order from the contractor all the supplies and services specified in the Schedule.  The Schedule includes the effective period of the contract.  Changing the ordering period, as in the example above, does not alter the effective period of the contract.  Accordingly, contract language must be included to identify award term decisions as an ordering “limitation” pursuant to FAR 52.216-21 (b) and (c).  Additional guidelines for using non-cost incentives on Indefinite Delivery contracts are provide under Section 5(b) of this guide.            


A definite-quantity contract provides for delivery of a definite quantity of specific supplies or services for a fixed period, scheduling deliveries or performance at designated locations upon order.  This type of contract structure limits the practical application of AT incentives.  Regardless, there may situations where an AT incentive on a definite-quantity contract is appropriate.         

Example 2 (Fiscal Year Contract, AT Options or Incentive Options)    


FIGURE 2
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The example provided above is for a 1-year basic “C” contract with 9 annual options.  In this example, the FDO makes three award term decisions.  AT Decisions are made at the three, five, and seven-year points and each result in two one-year incentive options that are exercised separately IAW FAR 17.2.  The AT plan shall include a description of the interim evaluations leading up to these decisions.


Under an Award Term Option (ATO) approach, the ATO is structured the same as a normal option with one exception.  The Award Term decision serves as a precursor to exercising the Government’s unilateral rights IAW FAR 17.2.  The contractor does not “earn” an award term option solely by meeting the criteria of the AT plan.  A successful AT decision enables the evaluation of the award term option IAW FAR 17.2.  Based on the terms and conditions of the contract, if the contractor fails to meet the criteria of the AT plan, the award term option is not available for the CO to evaluate (irrevocable re-competition point or off-ramp).  


In other words, a successful Award Term Decision serves as a  “bridge” to evaluate an award term option under FAR 17.2.  If the award term option is not available to exercise, the requiring activity needs to initiate actions to put a new contract in place.  Again, schedule award term decision(s) “acquisition” lead-time away to ensure time permits to complete a new acquisition in the event the contractor fails to meet the criteria established in the AT plan.  


2.  Contract Length


While nobody sets out to write a contract in violation of law, non-cost incentives invoke many statutes and regulations, which create an environment where an unintended violation could occur.  Listed below is a summary of the statutes and regulations that govern contract length.  Your proposed approach (contract language, contract type & length) will determine which, if any, apply to your contract.  


Table 1


		Statute or Regulation

		Applies to:

		Contract Length Limitation



		10 USC 2306b

		Multiyear, Property

		5 years, no options



		10 USC 2306c

		Multiyear, Services

		8 years, 5 year basic, one three year option



		10 USC 2304a

		Task and delivery orders

		None



		10 USC 2304b

		Orders (A&AS only)

		5 years



		Service Contract Act

		Service Contracts

		5 Years, each option constitutes new contract



		FAR 17.204(e)

		Options, Contracts (non-IT)

		5 Years



		AFFARS 5317.204

		Options, Contracts (non-IT)

		5 Years, identifies approving authority



		Various fiscal statutes


(e.g., bona fide needs, appropriations acts)

		Depends on the statute and the type of appropriations

		If O&M funds, period of performance cannot exceed 12 months.  Other rules apply for    other types of funds.





At a minimum, you should ask yourself the following questions when developing your approach:  1) does my approach buy more than one year's requirement (of a product or service) without having to exercise an option for each year (N/A for ID); and 2) does my approach establish a funded or unfunded contractor entitlement in a future year?

If yes to either of the above, expect your legal counsel to raise concerns over multiyear contracting.  The type of document (agreement, indefinite delivery, or fiscal year contract) intended, affects the legal rights of the parties.  Accordingly, you need to ensure that you have not unintentionally turned a unilateral right of the Government into a contractually binding entitlement for the contractor.  If you have, you may have unintentionally structured an incentive that is in violation of statute and/or fiscal law.


3.  Funding


Bona Fide Need:  “Bona fide needs rule” limits use of an appropriation to satisfy only the needs of the year(s) for which that appropriation was made (31 USC §1502(a)).  In order to avoid violation of this rule, a non-cost incentive, awarded on the basis of current year performance and performed and paid for in the future, is: 1) clearly divorced from any possibility that it is a “payment” for current year performance; and 2) not a future year’s contingent liability involving an obligation in advance of an appropriation.  


This concept takes on significant meaning, especially when funding contracts that cross fiscal years.  When this occurs, defining a contract as “severable” or “entire” (non-severable) influences the determination of which funds are proper.  As you might gather, this aspect of appropriation law is complicated, and the best advice is to consult with your financial or legal experts.


4.  Competition


The Competition in Contracting Act (CICA) (10 USC §2304) requires full and open competition unless one of the exceptions listed under FAR Part 6 apply.  The same legal principle applies to incentive and AT options.  Evaluate incentive based options, as with regular options, with the initial competition.  Additionally, clearly state the specific future prices/price mechanisms in the solicitation and resultant contract.  


If most offerors determine that market conditions are insufficiently stable to allow long term pricing then contract length should be a discussion item for early industry involvement.  From a practical viewpoint, the ability to obtain proposals from a reasonable number of offerors is the good indication that meaningful competition for a long-term contract is possible.  


5.  Non-Cost Incentive Guidelines



Award Term and Incentive Options are non-cost incentives.  Award Term incentives may or may not include options.  Award Term Options differ from Incentive Options as follows: 


· Complex Vs. Simple


· Award Term is best suited when the incentive criteria are complex or management’s input is required.  


· Incentive Options are best suited when the incentive criteria is relatively straightforward.    


· Term Determining Officer (TDO) Vs. PCO


· The TDO determines if the contractor meets the requirements of the Award Term plan.


· The PCO determines if the contractor meets the incentive option provisions.   


· Formal Plan Vs. No Formal Plan


· Award Term provisions or options require an Award Term Plan.  Additionally, the contract may include special clauses or tailored option/award fee clauses to establish the rights of the parties.


· Incentive Options use contract language (Special Clause, Modify existing option or award fee clause) to establish the rights of the parties.  No separate plan is prepared.


Changing FDO to PCO, “award term option” to “incentive option” and “award term plan” to “incentive option provision” converts Example 2 provided earlier to an incentive option. 


To structure a non-cost incentive effectively, language in an Air Force contract must not create a contractual entitlement for the contractor in the advance of funds.  Regardless of the type of non-cost incentive selected, the contract language must ensure that the “rights of the parties” are clear regarding entitlement. 


a.  Guidelines for Other Than ID Contracts


Other than indefinite-delivery (ID) type contracts may use non-cost incentives to add periods of performance provided:



(1)  The award term takes effect only upon an overt contract action by the contracting officer, such as issuing a contract modification.  The initial decision by the Award Term Determining Official, or other Government representative, constitutes only an advance notice of the Government’s intent to make the awarded term effective.  Only the contracting officer can create a binding obligation on the Government;  



(2)  The contract stipulates all earned “periods of performance” are subject to availability of subsequent fiscal year funding and continuation of a valid contract requirement;


(3)  The total of the basic and option periods may only exceed 5 years if an exemption from the contract length limitation of FAR 17.204(e) is granted in accordance with AFFARS 5317.204, unless otherwise approved in accordance with agency procedures; and


(4)  If the contracting officer plans to award term extensions of more than one year of performance as a result of any single determination, the contracting officer must ensure specific statutory authority is granted for a multiyear contracts as provided for in 10 USC§2306b or 10 USC§2306c.

b.  Guidelines for ID Contracts


Indefinite-delivery contracts (except for advisory and assistance services  - see 10 USC §2304b(b)) may use non-cost incentives to add periods of performance provided:



(1) The PCO synopsizes the basic contract requirement and all potential award term periods.  The SSET evaluates the proposed price or estimated cost for each potential award term before contract award except as justified and approved, as described in FAR 6.303, before awarding the additional ordering periods;


(2) The contract specifies the potential extension(s) of the initial/base ordering period;


(3) The contract specifies the maximum period the PCO may extend the contract, in months or years; and


     
(4) The contract provides for periodic evaluation of the contractor's performance against an award term plan.  Periodic evaluation provides the basis for determination of extension or reduction of contract term.  Periodic evaluation also communicates to the contractor the level of its performance and the areas in which improvement is expected.  


c.  Other considerations


Industry Partners/ Capital Investment Houses 


Longer-term contracts may allow for contractor investment decisions beneficial to the government through reduced overall costs or increased performance.  However, capital investment houses view contracts with a base year and single year options as a base year contract.  Upon option exercise, the option period becomes the new base year.  As a result, contractors may request contract language that establishes entitlement to address this problem.  We encourage structuring non-cost incentives that maximize the benefits to all parties.  However, be careful not to add “entitlement” based contract language.


Transition Period



Contracts that include “transition periods” need to address the impact the transition period has on the incentive criteria.  The transition period may weigh heavily on the AT decision or not at all.  Regardless, the impact of the transition period should be clearly documented in the AT plan or contract language.


Discussions



Section M of the Request for Proposal (RFP) should address proposal evaluation impacts, if any, of the non-cost incentive.  The RFP should indicate whether it is possible to receive positive evaluation consideration for exceeding the RFP’s non-cost incentive criteria.  Finally, the resultant contract should capture any proposed enhancements to the non-cost incentive criteria.

6.  Summary


This guide does not limit the use of non-cost incentives to the specific examples provided.  Individuals should use this information as a starting point in developing their tailored AT approach.  Your major command may have additional guidance relating to content and format of your Award Term Plan.


Award Term is a tool to enhance our ability to establish long-term business relationships that promote sustained superior performance.  Ideally, award term incentives eliminate periodic drops in the contractor’s performance (sine wave performance).  The ability to control price(s) is essential when considering the use of award term incentives.  Additionally, AT incentives are most effective when used in competitive environments.   

To structure a non-cost incentive effectively, language in an Air Force contract must not create a contractual entitlement for the contractor in the advance of funds.  Regardless of the type of non-cost incentive selected, the contract language must ensure that the “rights of the parties” are clear regarding entitlement. 

This guide discussed the pitfalls and rules that apply to structuring non-cost incentives.  We provided examples of possible contract structure and language to demonstrate how to develop incentives, while avoiding the statutory and regulatory pitfalls.    
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