Contracting Policy Bulletin
HQ AFSPC/LGCP                                                April 1999

This is HQ AFSPC/LGCP’s sixth edition of the monthly Contracting Policy Bulletin which lists the latest updates to the FAR and FAR Supplements.  In each issue we will highlight the changes since the previous issue.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Barbara Bumby, e-mail: barbara.bumby@spacecom.af.mil or DSN 
692-5251.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.spacecom.af.mil/hqafspc/contracting/).
FAR

FACs  (http://farsite.hill.af.mil/regst1.htm#FAC)

FAC 97- 11 was issued 4 Mar 99.

Item I--Review of FAR Representations (FAR Case 96-013), Effective 3 May 99
This final rule reduces certain contractual requirements for representations or other affirmations that place an unnecessary burden on offerors or contractors.  Specifically, the clause at 52.214-17, Affiliated Bidders, is deleted.  The information collection requirements associated with the clauses at 52.204-5, Women-Owned Business; 52.212-3, Offeror Representations and Certifications--Commercial Items; 52.214-21, Descriptive Literature; 52.228-9, Cargo Insurance; and 52.241-1, Electric Service Territory Compliance Representation have been reduced.  Editorial changes have been made to the clauses at 52.226-1, Utilization of Indian Organizations and Indian-Owned Economic Enterprises; 52.227-15, Representation of Limited Rights Data and Restricted Computer Software; 52.228-8, Liability and Insurance--Leased Motor Vehicles; and 52.232-12, Advance Payments.

Item II--Very Small Business Concerns (FAR Case 98-013)  Effective for solicitations issued on or after 4 Mar 99.  This interim rule implements a portion of the Small Business Administration Reauthorization Act.  It is a pilot program that runs from 4 Mar 1999 to 30 Sep 2000.  Generally, the rule requires some procurements from $2500.01 to $50,000 to be set aside for VSBs.  This rule applies to all acquisitions (including construction acquisitions under $25,000).  However, it does not apply to acquisitions that will be awarded pursuant to the 8(a) Program; or any requirement that is subject to the Small Business Competitiveness Demonstration Program (construction acquisitions over $25,000).  For supplies, the decision of whether to set aside depends on the locations of the buying office and the VSB’s headquarters.  For other than supplies (services and construction), the decision depends on the place of performance and the location of the VSB’s headquarters.  “Locations” refers to the ten SBA Districts listed in FAR 19.902 (as amended by FAC 97-11).  A VSB is a firm 1) headquartered within one of the 10 listed SBA Districts, 2) has no more than 15 employees, and has average annual receipts that do not exceed $1M.  Supplies:  VSB set asides for supplies only apply to Vandenberg AFB, because they are the only AFSPC buying office in one of the listed SBA districts.  Vandenberg will set aside, for VSBs, procurements of supplies between $2500.01 - $50,000, when the CO expects offers 1) from two or more VSBs headquartered in any of the 10 SBA Districts 2) that are “competitive in terms of market prices, quality, and delivery.”  Other than Supplies:  VSB set asides apply to all AFSPC buying offices because eligibility depends on place of performance and location of the VSB’s headquarters, not the location of the buying office.  Procurements of services between $2500.01 - $50,000 will be set aside for VSBs, when the CO expects offers 1) from two or more VSBs headquartered in any of the 10 SBA Districts 2) for performance within one of the SBA Districts, and 3) offers will be “competitive in terms of market prices, quality, and delivery.”  If a procurement is set aside and only one acceptable offer is received from a responsible VSB, the CO should make award to that firm.  Procurements that are not set aside need file documentation explaining why (suggest use DD 2579).
Item III--Variation in Quantity (FAR Case 98-612), Effective 3 May 1999
This final rule revises the prescription in 11.703(a) for the clause at 52.211-16, Variation in Quantity, to require use of the clause only in solicitations and contracts where a variation in quantity is authorized. This change makes the clause prescription consistent with language in FAR 11.701(a).  Previously the clause was required in all fixed-price supply contracts for supplies or for services that involve the furnishing of supplies. Where variations were not permitted, the clause was used with a ``0%'' permissible variation. 

Item IV--Electronic Funds Transfer (FAR Case 91-118) Effective 3 May 1999
This final rule addresses the use of electronic funds transfer (EFT) for Federal contract payments, and to facilitate implementation of Public Law 104-134 which mandates payment by EFT in most situations.  This rule revises the current payment clauses at FAR 52.232-33 and 52.232-34 and adds the following payment clauses 52.232-35, Designation of Office for Government Receipt of Electronic Funds Transfer Information; 52.232-36, Payment by Third Party; 52.232-37, Multiple Payment Arrangements; and 52.232-38, Submission of Electronic Funds Transfer Information with Offer.  Currently the DFARS instructs use of 252.232-7009 in lieu of 52.232-33 and –34 which must followed until the DFARS is revised.  52.232-35 must be used when contractor’s payment information is not in the CCR (i.e. oversees contracts, etc.).  52.232-36 is used when payment will be made by a charge to a Government account with a third party such as a Government-wide commercial purchase card.  52.232-37 is used if the contract provides for the use of delivery orders, and provides that the ordering office designate the method of payment for individual orders.  52.232-38 is used if EFT information is not available through CCR and must be obtained with the proposal.

Item V--Waiver of Cost or Pricing Data for Subcontracts (FAR Case 98-302) Effective 
3 May 1999  This clarifies that waivers of requirements for submittal of prime contractor cost or pricing data do not automatically waive requirements for subcontractors to submit cost or pricing data. Although this is consistent with the current requirements of FAR 15.403-1(c)(4), the final rule clarifies the requirement to provide rationale supporting any waiver of subcontracts.

Item VI--Executive Order 12933, Nondisplacement of Qualified Workers Under Certain Contracts (FAR Case 94-610)  Effective 3 May 1999.  This fully implements Executive Order 12933, Nondisplacement of Qualified Workers under Certain Contracts, signed by the President on October 20, 1994. The Executive Order required that workers on certain building service contracts be given the right of first refusal for employment with the successor contractor, if the workers would otherwise lose their jobs as a result of the termination of the contract.  An interim rule for this FAR case was published in the Federal Register on August 22,. This final rule amends the definition of ``building service contract'' in FAR 22.1202, and provides guidance regarding the quality of work performed on predecessor contracts and disputes resolution in the clause at 52.222-50.  The clause prescription does not change.

Item VII--Recruitment Costs Principle (FAR Case 98-001) Effective 3 May 1999.

This final rule amends FAR 31.205-1, Public relations and advertising costs, and FAR 31.205-34, Recruitment costs, to remove excessive wording and details for streamlining purposes.

Item VIII--Compensation for Senior Executives (FAR Case 98-301) Effective 4 Mar 1999.

Section 808 of the Strom Thurmond National Defense Authorization Act for Fiscal Year 1998 limited allowable compensation costs for senior executives of contractors for a fiscal year to the benchmark compensation amount determined applicable for each fiscal year by the Administrator for Federal Procurement Policy.  Section 804 of the Strom Thurmond National Defense Authorization Act for Fiscal Year 1999 revises the definition of ``senior executives'' as ``the five most highly compensated employees in management positions at each home office and each segment of the contractor'' whether or not the home office or segment reports directly to the contractor's headquarters. This interim rule revises the definitions in FAR 31.205-6.
Item IX--Technical Amendments

Amendments are being made at FAR 1.106, 25.402, 52.219-8, 53.228, and 53.301-1418 in order to update references and make editorial changes.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)
DFARS Change Notice 19990325.  This change implements three final rules published on March 25, 1999, as follows: 

Employment Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies (DFARS Case 97-D020)   This final rule amends DFARS 203.570 and 252.203-7001 to expand the list of positions in which a person convicted of a felony arising out of a DoD contract may not serve, and to provide that the period of such a prohibition on service may exceed 5 years.  DFARS 203.570 previously only prohibited felons from serving in management or supervisory capacity, on the board of directors, or as consultant, agent or representative to prime or first-tier subcontractors.  This rule expands the list to cover persons “in any capacity with the authority to influence, advise, or control the decisions of any DoD contractor or subcontractor with regard to any DoD contract or first-tier subcontract.”  The revised clause at 52.203-7001 is effective 25 Mar 1999.

Single Process Initiative (DFARS Case 97-D014)  Single Process Initiative (SPI) primarily applies to manufacturing contractors and their in-house processes. This final rule encourages offerors to propose the use of management and manufacturing processes that have been accepted under the DoD Single Process Initiative (SPI) for use in place of military or Federal specifications or standards

Purchases Through Other Agencies - Economy Act (DFARS Case 98-D311) 

This final rule adds language to DFARS 215.500 to require that Economy Act Determination and Findings be prepared for all purchases, except micro-purchases, made for DoD by another agency.  This includes orders under a task or delivery order contract entered into by the other agency.  This requirement for task and delivery orders was not specifically addressed before this change.

Class Deviations  (Available at http://www.acq.osd.mil/dp/dars/classdev.html)

No new Class Deviations have been issued since the last Contracting Policy Bulletin.

AFFARS

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.html)
99-C-01, 10 Mar 99.  Air Force Policy Guidance on Environmental Restoration Contract Notifications.  This policy increases the threshold for Congressional notification regarding awards of Environmental Restoration contracts from $1M to $5M.  This policy also requires copies of CBD announcements to be provided to SAF/LLP.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

Implementation and Use of Electronic Posting System (EPS), dated 12 Jan 99.  Effective 15 Apr 99, all Air Force contracting activities will post all electronic solicitation and synopsis information on EPS with the exception of electronic drawings which will be hosted at the local bases.  Posting on the EPS does not eliminate the FAR requirements for CBD notices in FAR 5 are still required (see below).

Automated Business Services System (ABSS) Electronic Signatures - Interim Policy, dated 
8 Mar 99.  The purpose of this memo is to confirm that the Electronic Signature process used with the Automated Business Services System (ABSS) has been found acceptable by the Air Force contracting, legal, and financial communities.  This process allows the use of bitmap facsimile signatures on commitment documents in lieu of handwritten signatures.  However, the Financial Services Officer (FSO) must print, sign, and file copies of all commitment documents sent to the contracting office.


Commerce Business Daily (CBD) Notice Requirements
, dated 26 Mar 99.  This policy letter clarifies that the notices appearing in CBDNet do not satisfy the requirements of FAR Part 5 until they appear in the printed CBD.  Only when a notice appears in the printed CBD, the clock begins for meeting the requirements of FAR 5.203.  Notices should appear in the printed CBD approximately 2 days AFTER appearing in CBDNet; but one can only presume that the notice has been published 6 days after electronic transmission of a synopsis, unless there exists evidence to the contrary. This policy letter also clarifies that legislative changes will be required if EPS will eventually replace the current CBD posting requirements.  So until then, the CBD notices required in FAR 5.2 are still required.

AFSPCFARS
AFSPCACs (http://www.spacecom.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

None issued since 30 Nov 98.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

INFO.LTR 99-11, 8 Mar 99, Clearance Packages for Price Performance Trade-Off.  This INFO.LTR clarifies what information must be included in Request for Clearance packages when the Performance Price Tradeoff (PPT) technique is used.  It specifically addresses the inclusion of completed past performance questionnaires.

INFO.LTR 99-12, 11 Mar 99, Reimbursing Contractors for Subcontract Costs in FAR Part 12 Acquisitions  This INFO.LTR supercedes INFO.LTR 99-06 on the same subject.  This version clarifies that contractors may only be reimbursed under Part 12 contracts for subcontract costs that cannot be forecasted with any degree of accuracy at time of proposal, but a fixed price may be established prior to expenditure by the contractor.  In addition, it requires that the QAE approve all expenditures before they are incurred to ensure price reasonableness.

INFO.LTR 99-13, 25 Mar 99, Past Performance in Performance Price Tradeoff  This policy requires acquisitions using the Performance Price Trade-Off technique to use the 6-tiered performance risk ratings required in the new Source Selection Procedures under AFFARS 5315.305.  The old ratings of Low, Moderate, High and N/A were consistent with AFFARS Appendix BB which has now been replaced with AFFARS 5315.3.  The 6-tiered rating system is consistent with the annual performance assessment ratings in the Draft DoD Guide to Collection and Use of Past Performance Information.  The policy also addresses weighing the degree of relevance of particular offerors’ experience when assigning the performance risk rating.

INFO.LTR 99-14, 31 Mar 99, Expanded Construction Guidance on Delivery Order Type Contracts  This letter is a reissue of INFO.LTR 97-39.  This policy clarifies that detailed PNMs by major cost element are not required for each delivery order under construction and A&E IDIQ contracts.  However a memorandum must be included in the file addressing the basis for the contracting officer’s determination that the negotiated price is fair and reasonable.
MISCELLANEOUS 

Convenience Checks:  The AF Convenience Check Guidelines were finalized and signed by Mr. Timothy Beyland, Associate Deputy Assistant Secretary (Contracting) Assistant Secretary (Acquisition) on 1 Mar 99.  This means that we are now authorized to use the Convenience Checks AF-wide, in accordance with these procedures.  An account must be established and authorized by DFAS via your organization's Purchase Card Program Coordinator before you are authorized any checks.  The same single purchase limits of the card also apply to the checks.  These procedures will be included into AFI 64-117 when it is finalized.

Y2K:  Lt. Col. Eric Hodges, HQ AFSPC/LGCP, signed a letter dated 18 Mar 99 strongly encouraging all Contracting Officers to send a letter, comparable to that sent by Lt. Gen. Gregory Martin, Principal Deputy Assistant of the Air Force (Acquisition), to their contractors reminding them of the seriousness of the Y2K problem and their responsibility for continued service.  A copy of Lt. Gen. Martin's letter can be found on the SAF/AQC homepage at http://www.safaq.hq.af.mil/contracting/library/Y2K/y2kmemoletter-ltgenmartin.pdf.

The latest and greatest on AFFARS 5315 Source Selection  The latest policy guidance, which supplements FAR Part 15, is expected to be published in an Air Force Acquisition Circular (AFAC) VERY soon.  The policy supplement brings AF policy in line with the FAR 15 changes that have occurred and eliminates both Appendix AA and BB.  The major change is the shift to a performance based focus on evaluating outputs, the “what”, rather than on the input or the “how”.  Training material and the latest version of the policy and a procedures guide can be found at the following website. http://www.safaq.hq.af.mil/contracting/library/afsourcesel.html
Once the AFFARS 5315 changes are published, the AFSPC Supplement and Deskbook will be revised to implement the initiatives contained in AFFARS 5315.  In the interim, the draft policy of AFFARS 5315 is your guiding document.  There is bound to be some confusion during this period so please contact Suzanne Snyder at DSN 692-5498 or Terry Schooley at DSN 692-5169 for assistance.

Major changes are highlighted below:

1.  Three different types of source selection procedures now exist. Basic for up to $10 million, Median up to $100 million and Agency above the $100 million level.  The Acquisition Plan approving official may elect to approve basic or agency procedures in lieu of median for the 
$10 - $100 million range.  

2.  Four evaluation factors are used: Cost or price, Past Performance, Mission Capability and Proposal Risk. Proposal risk is assessed at the Mission Capability subfactor level and is optional for basic source selections. Past performance evaluation considers the Mission Capability subfactors but is rated at the factor level.  For Agency level source selections a stand alone Performance Risk Analysis Group is required.  The mission capability factor is limited to six subfactors (unless justified and approval granted by the SSA for more).  These subfactors should be performance-based and outcome oriented and the subfactor ratings are not rolled up into the overall color rating. 

3. Streamlined documentation.  For Basic source selections a Proposal Evaluation Report (PER) rather than Proposal Analysis Report (PAR) is used for documentation. The PER consists of 4 parts – a modified Source Selection Plan (SSP), evaluation section, comparative analysis and the source selection decision document. Since a modified SSP is contained as a part I of the PER, a separate SSP is not required for the Basic level.  Supporting documents such as Section M and briefing charts can be referenced rather than generating new documents.  The SSP briefing charts may also be used for documentation, with appropriate references.  Also, new forms have been developed for team ratings and to document evaluation notices.  Their use is encouraged but not required.

4. Six-tiered rating for past performance.  The new ratings are based on definitions in line with those contained in the Draft DoD Guide to Collection and Use of Past Performance Information.  

5.  Change in definition of color ratings.  Mission capability is evaluated using the previous four color ratings however, the definition of these color ratings has slightly changed to focus on evaluation of the offeror’s ability to meet requirements (what they propose) rather than the risk (how they propose to do the work).  

6.  Proposal Risk is unchanged.  Proposal Risk is evaluated at the Mission capability subfactor level under a three-tier scale (unchanged) of high, moderate or low.

7.  Increased emphasis on minimizing cost and pricing data.  In fact, all solicitations requesting any type of cost or price information beyond the CLIN price for firm fixed price contracts has to be approved by SAF/AQC! 

8.  Increased openness with contractors from beginning to end of acquisition.  We are now provided with the opportunity to release estimated budget amount and encouraged to conduct “robust” debriefings including release of the same information used in SSA decision brief for the offeror and redacted SSDD to all debriefed offerors.

9.  New terms include:  “Evaluation Narratives” which take the place of Clarification and Deficiency reports; “Exchanges” which include pre-solicitation activities; “Clarifications” which do not allow proposal revisions; “Communications” which are used to increase understanding of proposals to make a competitive range determination; and “Discussions” which are held only with offerors in the competitive range.
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