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Contracting Policy Bulletin
HQ AFSPC/LGCP February 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Simplified Procedures for Purchases of Commercial Items in Excess of the Simplified Acquisition Threshold Extended (FAR, DoD Deviations)

Revocation of Executive Order on Nondisplacement of Qualified Workers Under Certain Contracts  (FAR)

CO’s Authorized to Determine Final Contract Voucher Submission (FAR)

Suspension of the Price Evaluation Adjustment for Small Disadvantaged Businesses continued to February 23, 2003  (DFARS)

New!  Summary of the SAF/AQ Monthly “What’s New”  section 

Monitoring GPC Cards (SAF/AQ What’s New)

Towards Streamlined Acquisition Strategy Meetings and Acquisition Plans (AFSCP Lessons Learned)

Review on Labor and Incorporating Davis Bacon at Option Extension (Misc)

Summary of Small Business Subcontracting Rules/Requirements (Misc)

FAR

One FACs has been issued since the last Bulletin:  FAC 2001-04.  The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAC 2001-04

	Item 
	Subject
	FAR case 
	Status/Effective Date

	I
	Definitions for Classified Acquisitions.
	2000-404
	Final rule; Effective: February 20, 2002

	II
	Special Simplified Procedures for Purchases of Commercial Items in Excess of the Simplified Acquisition Threshold.
	2002-002
	Final rule; Effective: February 20, 2002

	III
	Notification of Noncompliance with Cost Accounting Standards.
	2001-013 
	Final rule; Effective: February 20, 2002

	IV
	Executive Order 13204, Revocation of Executive Order on Nondisplacement of Qualified Workers Under
	2001-017
	Final rule; Effective: February 20, 2002

	V
	Caribbean Basin Country End Products
	 2000-306
	Interim rule; Effective: February 20, 2002

Comments due on or before  April 9, 2002

	VI
	Final Contract Voucher Submission.
	1999-026
	Final rule; Effective:  February 20, 2002

	VII
	Technical Amendments.
	
	Final rule; Effective: February 8, 2002


SUPPLEMENTARY INFORMATION: Summaries for each FAR rule follow. 

Item I--Definitions for Classified Acquisitions (FAR Case 2000-404)

This final rule amends the FAR to clarify definitions that are used for classified procurements. The final rule-

- Moves the definitions of ``classified acquisition,'' ``classified contract,'' and ``classified information'' from FAR 4.401 to FAR 2.101, because the definitions apply to more than one FAR part;

- Amends those definitions for clarity;

- Amends the definition of ``classified information'' to reflect classification of privately generated restricted data in accordance with Department of Energy regulations; and

- Amends the policy regarding bid openings for classified acquisitions at FAR 14.402-2 for clarity.

Item II--Special Simplified Procedures for Purchases of Commercial Items in Excess of the Simplified Acquisition Threshold (FAR Case 2002-002)

This rule amends FAR Subpart 13.5 to implement Section 823 of the National Defense Authorization Act for Fiscal Year 2002 (Pub. L. 107-107). which amends Section 4202(e) of the Clinger-Cohen Act of 1996 .  It extends, through January 1, 2003, the expiration of the test of special simplified procedures for purchases of commercial items greater than the simplified acquisition threshold, but not exceeding $5,000,000.

Item III--Notification of Noncompliance With Cost Accounting Standards (FAR Case 2001-013)

This final rule amends Table 15-2, Instructions for Submitting Cost/Price Proposals When Cost or Pricing Data are Required, located at FAR 15.4, Contract pricing. The rule removes the requirement for a contractor to notify the contracting officer when there is a noncompliance that has an immaterial cost impact. The rule affects contracting officers that require cost or pricing data on cost accounting standard-covered contracts.

Item IV--Executive Order 13204, Revocation of Executive Order on Nondisplacement of Qualified Workers Under Certain Contracts (FAR Case 2001-017)

The interim rule published in the Federal Register at 66 FR 27416, May 16, 2001, is converted to a final rule without change. This rule finalizes the implementation of Executive Order (E.O.) 13204, Revocation of Executive Order on Nondisplacement of Qualified Workers Under Certain Contracts, signed by the President on February 17, 2001. The E.O. requires that any rules implementing E.O. 12933, Nondisplacement of Qualified Workers Under Certain Contracts, be promptly rescinded. As a result, Subpart 22.12 and the clause at 52.222-50 were removed and reserved. The clause at 52.212-5 was amended by revising the date and removing paragraph (c)(6). Contracting officers should not take any action on any complaint under former FAR Subpart 22.12.  (FAR 22.12 described in detail the treatment of contractor employees under a successor contract for recurring services related to the maintenance of public buildings including the right of first refusal to employment under the contract in positions for which they are qualified.)

Item V--Caribbean Basin Country End Products (FAR Case 2000-306)

This interim rule amends FAR 25.003, 25.400, 25.404, and the clause at 52.225-5, Trade Agreements, to implement the determination of the United States Trade Representative (USTR) to renew the treatment of Caribbean Basin country end products as eligible products under the Trade Agreements Act (TAA), with the exception of end products from the Dominican Republic, Honduras, and Panama. This rule applies only if an acquisition is subject to the TAA (see FAR 25.403). The Dominican Republic and Honduras were already removed from the definition of Caribbean Basin countries in FAC 97-17, FAR case 2000-003, published in the Federal Register at 65 FR 24321, April 25, 2000. This rule now removes Panama. Offers of end products from these countries are no longer acceptable under acquisitions subject to the TAA unless the contracting officer does not receive any offers of U.S.-made end products or eligible products (designated, Caribbean Basin, or NAFTA country end products).

This interim rule also amends the definition of ``Caribbean Basin country end product'' at FAR 25.003 and in the clause at 52.225-5, Trade Agreements, to implement Section 211 of the United States--Caribbean Basin Trade Partnership Act and the determinations of the USTR as to which countries qualify for the enhanced trade benefits under that Act. Offerors of end products from the Caribbean Basin must understand the revised definition in order to certify whether the products that they are offering qualify as Caribbean Basin country end products. The definition of ``Caribbean Basin country end product'' excludes products that do not qualify for duty-free treatment. 

Information provided in this rule helps offerors determine the duty-free status of a product by review of the Harmonized Tariff Schedule of the United States.

Item VI--Final Contract Voucher Submission (FAR Case 1999-026)

This final rule amends FAR 42.705, Final indirect cost rates, and FAR 52.216-7, Allowable Cost and Payment, to explicitly state the right of the contracting officer to unilaterally determine the final contract payment amount when the contractor does not submit the final invoice or voucher within the time specified in the contract. The rule is applicable to contracting officers that administer contract closeout procedures.

Item VII--Technical Amendments

These amendments update sections and make editorial changes at sections 3.807, 9.203, 12.301, 13.301, 14.205-2, 14.409-1, 15.404-4, 31.002, 31.205-17, 36.606, 42.705-1, 46.202-4, 51.101, 52.212-3, 52.213-4, 52.219-21, and 52.222-44.

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new memos since 99-1 Small Business Procurement Goals

Department of Defense 
DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 20020129
DoD published 1 proposed and 5 final DFARS rules in the Federal Register on January 29, 2002. The final rules apply to solicitations issued on or after January 29, 2002, except as otherwise permitted by FAR 1.108(d). The proposed rule solicits public comments, which are due by April 1, 2002 (AFSPC please send comments to luther.hass@peterson.af.mil ):

A summary of each rule follows:

Final Rules:

Memorandum of Understanding - Switzerland (DFARS Case 2001-D019) 
This final rule implements a December 10, 2001, determination of the Deputy Secretary of Defense that it is inconsistent with the public interest to apply the restrictions of the Buy American Act to the acquisition of defense equipment produced in Switzerland. The rule adds Switzerland to the list of countries for which DoD has made such public interest determinations, and removes Switzerland from the list of countries for which exemption from the Buy American Act is permitted only on a purchase-by-purchase basis. Affected subparts/sections: 225.8 

Caribbean Basin Country End Products (DFARS Case 2000-D302) 
This rule finalizes, without change, the interim rule published on September 11, 2001 (Change Notice 20010911), which removed Panama from the definition of "Caribbean Basin country" and clarified which Caribbean Basin country end products are subject to duty-free treatment.

Affected subparts/sections: None 

Tax Exemptions (Italy) (DFARS Case 2000-D027) 
This final rule revises a clause used in contracts to be performed in Italy. The rule updates the information pertaining to tax exemptions that contractors must include on their invoices.

Affected subparts/sections: 252.229 

Veterans Employment Emphasis (DFARS Case 1997-D314) 
This final rule removes DFARS requirements pertaining to contractor reporting on employment of veterans. The DFARS text is no longer necessary, because the reporting requirements were added to the FAR in Item IV of Federal Acquisition Circular 2001-01 on October 22, 2001.

Affected subparts/sections: DFARS Table of Contents; 209.1; 212.5; Part 213 Table of Contents; 213.0; Part 217 Table of Contents; 217.2; Part 222 Table of Contents; 222.13; Part 252 Table of Contents; 252.209 

Technical Amendments
This final rule updates activity names and addresses; reflects the extension of a memorandum of understanding that permits DoD to award contracts directly to 8(a) concerns; and deletes text pertaining to nonconforming supplies or services that duplicates text found at FAR 46.101 and 46.103(e). Affected subparts/sections: 202.1; 215.4; 219.8; 242.12; 246.4; Appendix G, Part 3 

Proposed Rules for Comment:  (comments due 1 April 2002)

Enterprise Software Agreements (DFARS Case 2000-D023) 

This proposed rule adds policy pertaining to the acquisition of commercial software and software maintenance in accordance with the DoD Enterprise Software Initiative. This initiative promotes the use of enterprise software agreements with contractors that allow DoD to obtain favorable terms and pricing for commercial software and related services.

The Federal Register notice for this rule is available here.
DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

CLASS DEVIATION:  Suspension of the Price Evaluation Adjustment for Small Disadvantaged Businesses 
 CD 2002-O0002, January 31, 2002 (PDF Version) This deviation continues the suspension of price evaluation for SDBs by DoD based on DoD meeting the 5 percent goal. Use of the price evaluation adjustment prescribed in FAR 19.11 is suspended.  The suspension applies to all solicitations issues during the period from February 24, 2002 – February 23, 2003.

CLASS DEVIATION:  Extension of Program Applying Simplified Procedures to Certain Commercial Items 
 CD 2002-O0001, January 11, 2002 (PDF Version) This class deviation was in effect during the period prior to revision of the FAR to extend the use of FAR 13.500(d) for commercial items under $5 million.  FAC 2001-04 revised the FAR in this matter.
CLASS DEVIATION:  Relocation Costs 
 CD 2001-O0004, December 20, 2001 (PDF Version) This deviation to FAR 31.205-35 authorizes the use of lump-sum reimbursements for relocation expenses on all contracts with United Defense, ASD, pursuant to an advanced agreement.  The deviation is effective from September 1, 2001 through December 31, 2001.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

Memo dated 11 Jan 2002 regarding the Simplified Acquisition Procedures has already been addressed above under class deviations.
Air Force

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

AFAC 96-5 issued and effective January 11, 2002 is summarized below.  This change incorporates revision in approval authority for A-76 cost comparison studies that affect 300 or more full-time equivalents as PDASAF(AM) (Item V); changes in Contract Award Notification to revise the time and date of information provided to SAF/LLP to 1300 hours the day before the anticipated award date (Item IV); addresses congressional reporting and notification related to Energy Savings Performance Contracts (Item VI); discusses use of the DoD Contract Property Management Systems (CPMS) to annually report Government property (Item VII and IX) and highlights deletion of two AF Form (AF Form 3037 and 3039) formerly used when delivery was other than FOB (Item X).  There are also several changes that impact ACAT programs (Item V) and New Starts (Item III).  In the area of contingency, Appendix CC has been revised in its entirety (Item XI) and AFFARS Part 5301 has been revised to clarify that Head of Contracting Authority (HCA) is not dependent on geographic location of the contingency contracting officer’s deployment (Item I).

ITEM SUMMARIES
Item I - Contracting Authority (AFFARS Case 01-09 and Business Case 00-06)

AFFARS 5301.601-91 and AFFARS 5301.601-93(a) is revised to incorporate the SAF/AQC memorandum, Head of Contracting Activity (HCA) Authority for Contingency Contracting, dtd 1 Oct 01. The memorandum clarified that Head of Contracting Authority (HCA) is not dependent on the geographic location of the contingency contracting officer's deployment. 

AFFARS 5301.601-92 is revised to incorporate the current SAO 101.1, "Authority and Responsibilities of the Assistant Secretary of the Air Force Acquisition," and subsequent relegation memorandum by ASAF(A). 

AFFARS 5302 is revised to correct the Head of Contracting Agency references to obsolete Secretary of the Air Force Orders (Safes) 100.1 and 650.1 and corrected to read SAO 101.1. 

Appendix CC, CC-201 is revised to clarify that Headquarters Contracting Authority (HCA) is not dependent upon the geographic location of the contingency contracting officer's deployment. 

Item II-Definitions (AFFARS Case 01-11 & Case 00-06) 

AFFARS 5302 definitions for Automated Information System (AIS), Major Defense Acquisition (MDAP), Major Automated Information System (MAIS) Acquisition Program were revised to reflect the language in DoD 5000. 

Item III-New Start Validation (AFFARS Case 00-01)

AFFARS 5304.803(b) and AFFARS 5332.702-90 are added to require the contracting officer to have the form completed prior to obligating funds. 

Item IV-Contract Award Notification (AFFARS Case 01-07)

AFFARS 5305.303-91(b)(5) is revised to incorporate SAF/AQC Interim Change, Contracting Policy C-01-06. This change revises the time and date of when the successful offer and face value of an award will be provided to SAF/LLP to 1300 hours on the day before the anticipated award date. 

Item V-Acquisition Plans and Single Acquisition Management Plans (AFFARS Case 01-02 and Case 01-08 w/addendum)

AFFARS 5307.103 is revised to add (h)(i) to require acquisition plans and Single Acquisition Management Plans involving conventional ammunition be sent to the Army Single Manager for Conventional Ammunition (SSMC) IAW DFARS 207.103(h)(i).

AFFARS 5307.103-90 is revised to add the approval authorities for ACT I, II and III Single Acquisition Management Plans (SAMPs) to correspond with the AMP Guide, and to reflect that delegation procedures are outlined in the Air Force AMP Guide. 

AFFARS 5307.104-90(b)(1)(iv) is added to reflect SAF/AQ approval is required for all A-76 cost comparisons affecting 300 or more full-time equivalents (FTEs). 

AFFARS 5307.104-90(b)(2) PEO and DAC Programs and Other Contracting (Non-Information Technology) is revised to reflect the approval authority for A-76 cost comparison studies affecting 300 or more full-time equivalents is PDASAF(AM) for PEO, DAC Programs and Other Contracting. Review and coordination are SAF/AQC. 

AFFARS 5307.104-90(c)(2)(i) is revised to add that acquisition for A-76 cost comparisons affecting 300 or more FTEs, the Competitive Sourcing Management Steering Group Chairperson, and clarified to reflect for AFMC PEO actions, APs requiring SPE approval must be signed by the Buying Office Contracting Official and for AFMC DAC actions, by the Senior Center Contracting Official. 

AFFARS 5307.104-91(c) is revised to reflect that SAF/AQ is the ASP chairperson for any A-76 cost comparisons that affect 300 or more FTEs, and may delegate this authority on individual cost comparisons. 

AFFARS 5307.105(a)(1) is revised to reflect that the acquisition plan and SAMP are to be used to document the acquisition strategy in support of the ASP, the Overarching Integrated Product Team and Working Level Integrated Product Team and the DAB process. 

AFFARS 5315, Attachment 5315-1, Tables A & B are revised to add the Source Selection Authority Thresholds for A-76 Cost Comparisons affecting 300 or more FTEs. 

Item VI--Congressional Notification (AFFARS Case 00-12)

AFFARS 5317.108 is added to provide instructions for congressional reporting requirements for Energy Savings Performance Contracts with cancellation ceilings. 

AFFARS 5341.201(i) is added to provide instructions for congressional reporting requirements for Energy Savings Performance Contracts with cancellation ceilings.

Item VII-Automated Web-Based Report System for DoD Property (AFFARS Case 01-03)

AFFARS 5345.505-14 is revised to reflect the automated web-based system used for reporting Government Furnished Property in possession of contractors.

Item VIII-Contractor Performance Assessment System (CPARS) (AFFARS Case 01-05)

AFFARS 5342.1501 is added requiring contracting activities to use the Navy CPARS tool to collect past performance information. 

Item IX.-Department of Defense Automated Contract Property Management System (CPMS) (AFFARS Case 01-04)

AFFARS 5345.505-14 is revised to incorporate DoD's automated CPMS for collection of data on the types and quantities of government property in the possession of contractors. 
Item X.-AF Forms 3037 and 3039 (AFFARS Case 01-10) 

AFFARS 5347.372 is reserved, and AFFARS 5347.373(a) & (b) is revised to delete obsolete forms AF Forms 3037 and 3039. 

Item XI. Contingency Operational Contracting Support Program (COCSP) (AFFARS Case Number 00-04)

AFFARS Appendix CC is revised in its entirety. 

Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations since 2000-02 regarding quick closeout procedures

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)

No additional memos since 01-C-08  Simplified Acquisition Threshold for Operation ENDURING FREEDOM

Contracting Information Memos  

Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

No additional memos since Use of Multiple Award Contracts, dated 2 Nov 2001.

Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  

Enduring Freedom Policy Section on the SAF Homepage

No new Enduring Freedom Memos since  EF-01-03, Undefinitized Contract Actions and Contingency Operations in Support of Operations ENDURING FREEEDOM and NOBLE EAGLE dated 28 Nov 2001.  

http://www.safaq.hq.af.mil/contracting/toolkit/appendixcc.cfm
Acquisition and Management Memos
Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 


NEW:  SAF/AQ What’s New Site Summary 

Sign-up for automatic updates too at the following website:

http://www.safaq.hq.af.mil/contracting/newevents/February2002.html
SAF/AQC A-76 Policy Clarification, 26 Dec 01 - Technical Performance Plan (TPP) in A-76 Cost Comparisons Posted on the Services, FAR Part 37 web page: 

SAF/AQC has issued a clarification memo to the joint AF/XPM and SAF/AQC memo on use of TPPs in A-76 cost comparisons dated 26 December 2001. This guidance is mandatory for all A-76 cost comparisons. The Government Management Plan shall include a TPP only when a Cost/Technical Tradeoff (C/TT) process is used to select the contract/ISSA offer that will be cost compared with the in-house cost estimate. Do not prepare a TPP when using any other source selection process, e.g., Lowest Price Technically Acceptable (LPTA) or Performance Price Tradeoff (PPT).
Government Purchase Card (GPC) Internal Controls, 8 Feb 02

http://www.safaq.hq.af.mil/contracting/toolkit/impac/GPCInternalControls.pdf
This memo from the DoD Joint Purchase Card Program Management Officer requests the review of all GPC billing accounts where the billing official is responsible for seven or more GPC cardholders.  The purpose of the review is to ensure billing officials have an appropriate span of control over cardholders assigned to their accounts and associated volume of transactions to conduct an adequate review of all purchases.
Rights in Technical Data for Commercial and Commercial Derivative Aircraft, 11 Feb 02:

Synopsis:  SAF/AQC memo talks to procuring the right level and amount of commercial technical data and data rights for commercial items and particularly when the AF purchases/leases commercial and commercial derivative airframes or anticipates using third-party contractor logistics support.  Memo builds on SAF/AQC memo dated 27 Mar 01, Acquisition of Technical Data for Commercial Items and provides sources of information on procuring data and data rights in the commercial marketplace.

AFSPCFARS (Available at 

http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes since AFSPC FAR Supplement AFSPCAC 2000-02 dated 1 Oct 2001 with effective date of 1 Oct 2001.
AFSPC Information (Policy) Letters  (Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new policy letters since INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  

AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

1.  Streamlined Acquisition Strategy Panels (ASP) and Acquisition Plans  ASP charts frequently contain a great deal of information that is then repeated in the Acquisition Plan.  A time saver that is acceptable for review purposes is to attach the ASP charts to the Acquisition Plan and refer in the Plan to the Charts.  The Plan would provide more detail as required or address those aspects of the AP requirements that may not have been covered in the ASP.  In addition changes in approach to the acquisition since the ASP could be highlighted and explained without repeating what was covered in the ASP.

2.  Past Performance and the 3-year issue   

We have seen several instances where the language comes in and reads such that we are only looking at the work that the offeror has done during the last three years, meaning even though it is a 5 year contract that was just completed yesterday, we are only going to look at the last three years of the effort.  This was not the intent in defining recency for past performance evaluation.  The intent was that which was included on pg. 11, para. 3.0 c. 1. of the Air Force Past Performance Evaluation Guide, and I quote, 

"Ask offerors for information on a number of on-going contracts, or contracts completed not more than    years ago."

The intent of the evaluation, as reflected by the language, is to look at the entire contractual effort for any on-going contracts or contracts completed within the last three years.  This means that if a 7-year contract is currently being performed and the offeror is only in the 5th year, we can (and should) look at the entire period of performance of the contract, not just the most recent 3 years.  It also means that if a contract was completed 2 years ago and it is a 7-year contract, we should look at the entire period of performance, not just the last year of performance.

The difference between these two approaches means we will either consider or include the beginning or phase-in/transition period of the contract as well as the later or most recent work under the contract.  To limit ourselves to only the work within the last 3 years we may be eliminating options to look at the phase-in aspect of the effort or evaluate changes or trends during contract performance.  If the phase-in or transition is something that is going to be important (and it usually is) then we don't want to limit our opportunities to evaluate the offerors past performance in this very important area.  We don't want to limit our opportunities to be able to evaluate any area of the offerors most recent contracts.

MISCELLANEOUS 
1.  Hunting for information on A&AS?    Here is a link to a very good session that AFMC developed.  You will have to enter some information first to access to the information.  The website is located at: https://www.afmc-mil3.wpafb.af.mil/pk-cbt/strain3.asp
2. Confused about Labor?  Confused about incorporation of current  DB Wage Rates at option extension (FAC 2001-01)?  This section is for you!  It also is a good reminder of some basic Service Contract Act (SCA) and Davis-Bacon Act (DB) information.  This is an except from the Nov 2001 Air Force Labor Advisors Office.  http://www.safaq.hq.af.mil/contracting/laborstandards
===============================================================================

AIR FORCE LABOR ADVISORS OFFICE

November 2001

LABOR NOTES
A Newsletter for Contracting Personnel on Labor Law Requirements and Industrial Relations

INCORPORATION OF CURRENT DBA

 WAGE DETERMINATIONS AT OPTIONS

New FAR Requirement—FAC  2001-01 dated 22 Oct 01
· Requirement Effective for contracts awarded 21 Dec 2001 and after, the current Davis-Bacon Act wage determination (WD) or WDs must be incorporated into DBA-covered contracts when options or extensions are exercised to extend the term of the contract.  Existing contracts and “traditional” construction contracts with no option to extend term are not affected.  Solicitations already in progress must be amended if the award will be made on or after 21 December 2001.  Incorporation of current DBA WDs at options has previously only been uniformly required for SABER contracts, although command policies have varied with regard to other types of DBA-covered contracts.  This FAR change implements U.S. Department of Labor All Agency Memorandum 157, dated 9 Dec 92, as clarified and published in the Federal Register on 20 Nov 98.

· Required Clause
The clause prescriptions at FAR 22.407(e), (f), and (g) require the contracting officer to select and include one of three possible clauses in solicitations and resultant contracts.  Contract price adjustment—if any—depends upon the specific clause incorporated, but all three clauses inform bidders/offerors that a new WD will be incorporated for each option year.  The three possible clauses are as follows:
22.407(e) / Clause 52.222-30  “Davis-Bacon Act Price Adjustment (None or Separately Specified Pricing Method)” for either (1) fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) or (2) all cost-reimbursement contracts subject to DBA and containing one or more options to extend contract term. [No adjustment is made on fixed price contracts or one is made only if there is a separate price adjustment provision.  If there will be no adjustment, the CO may allow bidders/offerors to price options at different prices.  FAR 22.404-12(b)(1) suggests that the “no adjustment” avenue is more appropriate for fixed price construction-only contracts (with options to extend the term) that are not expected to exceed a total of three years];
OR
22.407(f) / Clause 52.222-31  “Davis-Bacon Act Price Adjustment (Percentage Method)” for fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) [Simple adjustment based on a published economic indicator designated in the solicitation and resultant contract.  This provision requires the CO to designate in this clause in the solicitation the percentage of the contract (or contract unit price) believed to represent labor costs—50% entered unless the CO has determined another percentage is more appropriate.  The economic indicator is applied only to this “labor portion” of the contract.  Example:  option year price X  50% (labor portion)  X  3.2% (from published economic indicator)  =  adjustment amount.  The Air Force Labor Advisors Office is making no recommendation with respect to use of a specific published economic indicator at the present time, but may make such a recommendation at a later date.];

OR

22.407(g) / Clause 52.222-32  “Davis-Bacon Act Price Adjustment (Actual Method)” for fixed price contracts containing DBA provisions and one or more options to extend contract term, if the CO determines this pricing method to be the most appropriate of the methods identified at 22.404-12(c) [Patterned after the existing Service Contract Act price adjustment clause and procedures that provides an adjustment based on the projected actual cost impact.  May not be the best choice unless the mix of classifications and DBA-covered work hours are expected to be relatively constant from year to year.]

· Incorporating Wage Determinations
General Wage Determinations: The most current WD/modification available at option exercise must be incorporated for contracts containing one or more published General Wage Determinations (almost all DBA-covered contracts).  The GWDs can be obtained by DoD personnel at the website for  Wage Determinations On Line.  The WD(s) incorporated must be from the same schedule as WD(s) incorporated in the contract.  If the contract was subject to only the “Building” schedule for a specific area, only the most current modification of the Building WD or superseding Building WD for the same area must be incorporated.  DOL generally issues superseding WDs for all published General Wage Determinations by March of each year.  

Example:  The  2001 Building WD for Pima County, AZ (No. AZ010003) is likely to be modified between by March of 2002 and renumbered AZ020003.  For an option to begin 1 Oct 02, then, the most current modification to AZ020003 at option exercise would be incorporated.

Always confirm that the WD still covers both the proper geographic area and the proper schedule (Building, Residential, Heavy, Highway, etc.).  

Project Wage Determinations: These are relatively rare, since they are necessary only if there is no published General Wage Determination for the place and type of work.  Project WDs must be requested 45 days prior to option exercise by SF 308, and any WD response issued by option exercise must be incorporated.  If the contracting officer submits a request for a Project WD to the Department of Labor less than 45 days prior to modifying the contract to exercise the option, any response from the Department of Labor received within 45 days from the date of the request must be incorporated.  Since previously unpublished project WDs are sometimes published later as General WDs, check the WDOL website each year to see if a GWD has become available for the type of work in the area needed.

· Further Information
The above information is in summary form, and does not discuss all the provisions of the new requirement.  Contracting personnel are strongly advised to review the new FAR material to determine exactly how this requirement will affect a particular new solicitation and contract.  Air Force Regional Labor Advisors are available to advise and assist contracting personnel regarding this issue.

DOL LAUNCHES AN ELECTRONIC SF98 SYSTEM TO OBTAIN SCA WAGE DETERMINATIONS

· After nearly seven years of development the Department of Labor recently began testing their new Electronic SF98 System.  The system is operational so DOL cautions that it should only be used for real procurements.

· Before the system is released government-wide DOL has asked the Air Force to field-test it to help identify problems.  Our initial experience has been mixed but the system holds great promise.

· AF Offices currently operating under the Wage Determinations On-Line Program (WDOL) MOU may use this system to obtain non-standard wage determinations (HHG moving and storage/packing and crating), off-base food and lodging services, elevator maintenance, barber and beautician services, forestry services, and pilots;

· Or they may use the system in lieu of the Wage Determinations On-Line Program entirely or on a case-by-case basis to obtain standard “area” WDs. 

· The system may not be used in lieu of the informational SF98 that is required following use of a WDOL Program WD.

· The Electronic SF98 site is at    http://www.dol-esa.gov/sf98/  

· If you access the site during this evaluation phase please report your experience to an Air Force Regional Labor Advisor so we can provide DOL information to improve the system.

SERVICE CONTRACT ACT NOTES

 Conformance of an additional classification and rate is appropriate only if all of the following conditions are present:
1. The work is not adequately covered under an existing wage determination classification as described in the SCA Directory of Occupations for service work, or by prevailing area practice for construction work.  Frequently the proposed new class is for work activity which is “carved out” of an existing class or classes--a practice not permitted by DOL regulations;

2. The new class does not combine existing classifications;

3. The proposed class is not for trainees, helpers, or a level lower than the entry level for an existing classification;

4. The proposed class is not for employees considered exempt under regulation 29 CFR Part 541. (Managers, Administrators or Professionals)

5. In construction contracts, the proposed class is commonly used by the construction industry in the locality.

6. The proposed wage rate bears a reasonable relationship to the wage rates listed in the applicable WD.

·   Price Adjustment Reminders- FAR 22.1006 and FAR 52.222-43
The Labor Advisors’ Price Adjustment Guide is on the Labor Advisors web site, address below.

DAVIS-BACON ACT NOTES

· Carpet laying is subject to the Davis-Bacon Act only when it is performed in conjunction with new construction, remodeling, or alteration.

· Child Labor restrictions.  Minors 16-17 years old are permitted to work on construction contracts, but not in any of the 17 occupations deemed hazardous by the U.S. Secretary of Labor.  These hazardous occupations include--but are not limited to-- demolition, excavation, application of roofing materials to roofs, use of certain power-driven woodworking machines, use of power-driven metal punching, forming, and shearing machines, operation of motor vehicles (generally), and operation of elevators and other power-driven hoisting apparatus. For specifics details of the hazardous orders contact your labor advisor.

3. The Cost Accounting Standards Appendix to the FAR is available on GSA's FAR

Web Page.  (The FAR Web page is at:   http://www.arnet.gov/far/)

4.   Listing of New SBA Size Standards  Because SBA didn't publish a complete list in the 23Jan02 Federal Register, one needs the original listing published 5 Sep 00 and the list of changes published 23 Jan 02 for a complete up-to-date reference.  Please use the new size standards when publishing sources sought and set-aside synopses in FedBizOpps.  Attached is the list from 23 Jan 02.  Contact your SB specialists for assistance
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5.  What's New In Performance Based Contracting (PBC):  An interagency team included representatives from the following agencies: Department of Commerce (sponsoring agency), GSA, DOD, Department of Treasury, and USDA developed “Seven Steps to Performance Based Services Acquisition Guide” to effectively solicit and establish a performance based contract. This is a virtual PBC knowledge tool that includes PBC information, samples, templates, and other resource information.  This user friendly, web-based guide was developed by an interagency team.  You can quickly access this guide by clicking on this address: Seven Steps  (http://oamweb.osec.doc.gov/pbsc/step5.html)

6.  Thorough summary of Small Business subcontracting rules/requirements provided by Mr. Tony Lander via the SBA:

U.S. Small Business Administration 

Office of Government Contracting

January 2002

FACT SHEET


Subcontracting Assistance Program


Section 8(d) of the Small Business Act (15 USC 637(d)) requires that small businesses, small disadvantaged businesses, HUBZone small businesses, women-owned small businesses, veteran-owned small businesses, and service disabled veteran-owned small businesses have maximum practicable opportunity to participate as subcontractors on Federal contracts, to the extent that such opportunity is consistent with efficient contract performance.  Under this statute, the U.S. Small Business Administration (SBA) is authorized to assist Federal agencies and businesses in complying with their statutory obligations and to evaluate the compliance of other-than-small businesses with their subcontracting plans.

The term "other-than-small" business refers to any entity that is not classified as a small business.  This includes large businesses, state and local governments, non-profit organizations, public utilities, educational institutions, and foreign-owned firms that receive Federal contracts if any portion of the contract is to be performed in the United States.

SBA employs Commercial Market Representatives (CMRs) throughout the Nation to provide assistance to small businesses in obtaining subcontracts and to help other-than-small businesses meet their subcontracting goals.  The CMRs perform reviews of other-than-small Federal contractors to identify opportunities for small business and to ensure that subcontracting plan requirements are met.  The CMRs also counsel small businesses on how to market their products and services.

Assistance to Federal agencies in evaluating proposed subcontracting plans is provided by Procurement Center Representatives (PCRs), who are stationed at Federal buying activities throughout the country.  PCRs advise Federal contracting officers whether the goals for small business, small disadvantaged business, HUBZone small business, women-owned small business, veteran-owned small business, and service-disabled veteran-owned small business are adequate and realistic and whether the proposed plan contains all of the other elements required by the Federal Acquisition Regulations (FAR).

Subcontracting Requirements
Any other-than-small business that receives a Federal contract or subcontract over $500,000 (over $1,000,000 for construction of a public facility) must adopt a subcontracting plan with separate and distinct goals for small, small disadvantaged, small HUBZone, women-owned small, veteran-owned small, and service-disabled veteran-owned small businesses.  The proposed subcontracting plan must be accepted and approved by the contracting officer before the contract can be awarded.  Once approved, the subcontracting plan is incorporated into the resultant contract.  This is significant because an other-than-small contractor that fails to make a good faith effort to achieve the goals in its subcontracting plan may be found in material breach of contract and terminated for default, or liquidated damages may be imposed.

The other-than-small contractor or subcontractor is required to submit periodic reports to the Government showing its achievements against the goals in each of its subcontracting plans, along with a summary report showing its aggregate subcontracting achievements on all Federal contracts. (See "Reporting Requirements for Other-Than-Small Businesses" on pages 4 and 5.)

Any company that receives a Federal contract over the simplified acquisition threshold must agree to provide maximum practicable opportunity to small, small disadvantaged, small HUBZone, women-owned small, veteran-owned small, and service disabled veteran-owned small businesses consistent with the efficient performance of the contract.  This requirement is sometimes referred to as the "best effort" clause.  It applies to small businesses as well as to other-than-small businesses.  

It is important to emphasize that small businesses are never required to adopt subcontracting plans for themselves or to submit such plans to the Government to obtain Federal contracts.

The Required Elements of a Subcontracting Plan
A subcontracting plan is required to contain eleven elements, and FAR 52.219-9(d) provides a detailed outline of these elements.  They are: (1) separate percentage goals, expressed in terms of percentages of total planned subcontracting, for the use of small business, small disadvantaged business, small HUBZone business, women-owned small business, veteran-owned small business, and service-disabled veteran-owned small business; (2) total dollars planned to be subcontracted to each group; (3) a description of the types of supplies and services to be subcontracted to each group; (4) a description of the method used to develop each of the goals; (5) a description of the method used to identify potential sources; (6) a statement as to whether or not indirect costs were included in the subcontracting goals; (7) the name of the subcontracting plan’s administrator and a description of his or her duties; (8) a description of the efforts that the company will make to ensure that all small businesses will have an equitable opportunity to compete for subcontracts; (9) assurances that the company will "flow down" the subcontracting requirements to its subcontractors (see page 3); (10) assurances that the company will cooperate in any studies or surveys and submit periodic reports to the Government, including the Standard Forms (SF) 294 and 295 (see pages 4 and 5); and (11) a recitation of the types of records the company will maintain to demonstrate its compliance with the plan. 

The Flow-Down Process
The requirement for a subcontracting plan flows down to all other-than-small business subcontractors with subcontracts over $500,000 (over $1 million for construction of a public facility).  According to the statute, an other-than-small prime contractor with a subcontracting plan must require all other-than-small subcontractors to adopt a plan similar to its own.  The prime contractor is responsible for obtaining, approving, and monitoring the subcontracting plans of its other-than-small subcontractors.

A prime contractor's subcontractor is referred to as the first-tier subcontractor.  If the first-tier subcontractor is an other-than-small business and it subcontracts to another other-than-small business, it must require that firm (the second-tier subcontractor) to adopt a subcontracting plan similar to its own.  If the second-tier subcontractor subcontracts to yet another other-than-small business (the third-tier subcontractor), it would have to require that company to adopt a subcontracting plan as well.  This process continues indefinitely, as long as the subcontractors are not small businesses and their subcontracts are over $500,000 (over $1 million for construction of a public facility).

Under the flow-down provision, other-than-small business subcontractors with subcontracting plans must submit SF 294 and SF 295 (explained on pages 4 and 5) just as the prime contractors do.  However, the other-than-small subcontractor must submit the SF 294 to its prime contractor or immediate higher-tier subcontractor rather than to the Government.  This is done for monitoring purposes, and continues in this manner for all tiers.  The other-than-small subcontractor still submits the SF 295 to the Government in accordance with the instructions on the back of the form.  This enables the Government to collect subcontracting statistics from all of the subcontracting tiers.  

The flow-down process is intended to ensure that all small businesses receive "maximum practicable opportunity" to perform on Government contracts and subcontracts in accordance with Section 8(d), regardless of the subcontracting tier.

Commercial Products Plans
If an other-than-small business is selling a product or service to the Government which differs just slightly from what it is selling to the general public, it may be eligible for a Commercial Products Plan.  Such a plan is company-wide or division-wide and relates to the company's production generally, for both commercial and noncommercial products or services, rather than solely to the Government contract.  It must be approved by the first Federal agency awarding the company a contract requiring a subcontracting plan during the fiscal year.  Once approved, the plan remains in effect during the company's fiscal year and covers all of its commercial products or services. A Commercial Products Plan has several advantages over individual subcontracting plans. Paperwork and record keeping are vastly reduced, since there is only one plan for the entire company or division.  Perhaps even more attractive is the fact that the company is required to submit one annual SF 295 to the Government; no SF 294s for individual contracts are required.  

Master Subcontracting Plans

A Master Subcontracting Plan is a subcontracting plan which contains all of the elements required by the Federal Acquisition Regulations (see "The Six Elements of a Subcontracting Plan" on pages 1 and 2) except goals for small business, small disadvantaged business, HUBZone small business, women-owned small business, veteran-owned small business, and service-disabled veteran-owned small business.  Thereafter, as the company receives Government contracts requiring subcontracting plans; it simply develops specific goals for each plan.  This process avoids redundant effort on the five other elements of a subcontracting plan, allowing more time and effort for the substantive task of developing goals.

As in the case of a Commercial Products Plan, a Master Plan must be approved by the first Federal agency awarding the company a contract requiring a subcontracting plan during the fiscal year.  A Master Plan is effective for three years, however, when incorporated into an individual plan, a master plan applies to that contract throughout the life of the contract.

Specific Goal Requirements
Section 15(g) of the Small Business Act (15 USC 644(g)) requires the President to establish annual subcontract goals of not less than 5% of the total value of all subcontract awards each fiscal year for both small disadvantaged businesses and women-owned small businesses.   There is no established percentage subcontract goal for small businesses; however, the achievements have ranged from 35% to 42%.

Prime contractors are required to submit a veteran-owned small business goal with a subcontracting plan.  This goal is intended to include service disabled veteran-owned small business which has a goal of 3%.  

Reporting Requirements for Other-Than-Small Businesses

· Standard Form 294 (SF 294): Other-than-small business prime contractors must file a SF 294, "Subcontract Report for Individual Contracts," with their procuring agencies semi-annually during the performance of the contract and also upon each contract's completion.  Other-than-small business subcontractors must file the SF 294 with the prime contractor or immediate higher-tier subcontractor rather than with the Government.  The SF 294 is not required if the company is operating under a Commercial Products Plan or participating in the Department of Defense Test Program for Negotiation of Comprehensive Subcontracting Plans.

· Standard Form 295 (SF 295): Other-than-small business prime contractors and subcontractors must periodically file a SF 295, "Summary Subcontract Report," with their procuring agencies.  If the procuring agency is a civilian agency, the SF 295 is required annually (by October 30th for the previous fiscal year ended September 30th); if the procuring agency is the Department of Defense, the SF 295 is required semi-annually (by April 30 for the first six months of the fiscal year and by October 30 for the entire fiscal year).

· In the case of a Commercial Products Plan, the SF 295 is required only once a year (within 30 days after the plan’s expiration).  See page 3 for additional information on Commercial Products Plans.

· Both other-than-small prime contractors and subcontractors must submit a copy of the SF 295 to the cognizant SBA Commercial Market Representative.

The SF 294 and SF 295 are intended to document the dollars awarded to small, small disadvantaged, small HUBZone, women-owned small businesses, veteran-owned small businesses, and service-disabled veteran-owned small businesses. It is important to note that prime contractors may take credit for only their own subcontracting dollars, not for the dollars awarded by subcontractors at lower tiers.  This is explained in more detail on the instructions on the back of the forms. 

Assistance Available from SBA
Through its network of PCRs and CMRs, SBA can provide assistance to small businesses as well as to Federal agencies and other-than-small businesses.  PCRs can help Federal agencies with solicitations and subcontracting requirements, and they can evaluate proposed subcontracting plans submitted by bidders and offerors.  CMRs can counsel other-than-small businesses on how to prepare subcontracting plans and meet the other requirements of the law, and they can counsel small businesses on how to market their products and services to prime contractors.  

For additional information on PCRs, CMRs, and other subcontracting assistance available to small businesses, see SBA's Office of Government Contracting home page on the Internet at http://www.sba.gov/GC.  

Or you may write or call:


Small Business Administration


Office of Government Contracting


409 Third Street, SW, 8th Floor


Washington, DC  20416


Telephone:  (202) 205-6475

PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

Relevancy related to minimum needs to be supported.  B-289341 C. Lawrence Construction Company, Inc., January 8, 2002 In this case GAO determined the requirement for a contractor to identify projects contracts within the range of $5 to $10 million is reasonably related to the agency's minimum needs based on the approach taken in  Systems Application & Techs., Inc., B-270672, Apr. 8, 1996, 96-1 CPD ¶ 182 at 3. Protest that solicitation's past performance evaluation criteria are unnecessarily restrictive was denied when the record showed that the provisions were reasonably related to the agency's minimum needs and the protestor gave no basis to conclude that the Army's desire to ensure that the contractor chosen is capable of allocating funds for a project this size is unreasonable. 

Contract modification considered in scope.  B-289331, Engineering & Professional Services, Inc. ,January 28, 2002.  Contract modification resulting from an engineering change proposal (ECP) to provide technologically advanced ruggedized handheld computers is not beyond the scope of the basic contract where the original request for proposals (RFP) called for a wide array of hardware and software; the RFP contemplated that the successful contractor would use the ECP process to incorporate technological advances to the required products; and the modification does not change the fundamental nature and purpose of the underlying contract. 

Meaningful discussions.  B-289313, Information Systems Technology Corporation, February 5, 2002 The protester's primary challenge to its proposal evaluation is based on its contention that the weaknesses identified during the debriefing were fabricated by the evaluators and unsupported. Protest was denied by GAO where record shows that written discussions prior reasonably apprised protester of the areas of its proposal that were considered deficient, exchanges centered on the facilities, and agency subsequently requested and evaluated final proposal revisions which incorporated discussion responses.

Be careful with informal advice. B-289309, Diamond Aircraft Industries, Inc., February 4, 2002 Protest that agency misled protester into offering an unacceptable item is denied where protester relied on agency official's informal advice in response to protester's request for clarification of solicitation. Offerors rely on such informal advice at their own risk. 

Written notes are sufficient to record of oral presentations.  Especially when offeror’s admit proposal is lacking, they shouldn’t be surprised with proposal being considered unacceptable.  B-289202, John Carlo, Inc., January 23, 2002  Protester's proposal for the rebuilding of a runway was reasonably evaluated by the agency as unacceptable where the protester's proposed organizational structure for accomplishing the project was unclear and where a protester's representative conceded during the presentation/discussion session that he had not read a critical section of the solicitation's specifications. Agency's record of the protester's presentation/discussion session, which consisted of only the evaluator's notes, is unobjectionable, where there is no prejudicial difference regarding the protester's and agency's descriptions of what was stated during the session. The source selection authority selects the method of recording, and FAR § 15.102(e) gives the following examples: videotaping, audio tape recording, written record, government notes, and copies of briefing slides or presentation notes. Although the FAR does not require a particular method of establishing a record of what was said or occurred during oral presentations, the principle of government accountability dictates that an agency maintain a record adequate to permit meaningful review. See also Checchi and Co. Consulting, Inc., B-285777, Oct. 10, 2000, 2001 CPD ¶ 132 at 6. Given that "government notes" are specifically mentioned in FAR § 15.102(e) as a permissible method of maintaining a record of oral presentations, and the lack of any prejudicial disagreement between the parties as to what was said during JCI's presentation/discussion session, the protester's complaint here provides no basis to challenge the award.

Conflict of interest items need to be considered and addressed. B-288892; B-288892.2, Wyle Laboratories, Inc., December 19, 2001  Contracting agency reasonably determined that contractor's performance of both a contract for operation of the agency's highest echelon calibration laboratory (AFPSL) and a contract for operation of lower echelon calibration laboratories (PMELs) did not pose an organizational conflict of interest where government personnel who are responsible for monitoring and measuring contractor performance under both contracts rely primarily on information other than feedback from other contractors in performing these functions. 
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