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HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

CBD “thing of the past” with new Governmentwide Point of Entry (FAR)

Changes in Labor rules – unions and employment rights (FAR) 

Class Deviation for SPS buys of Commercial Items (DFARS Class Deviations)

Sample Letter to Send to Contractors Being Evaluated Under the Contractor Performance Assessment Reporting System (AFSPC)

Updated Primer on Small Business and Subcontracting (Miscellaneous)

Highlighting Service Contract Act Wage Adjustments  (Miscellaneous)

Adequate Price Competition (APC) in One-Offer Situations (Miscellaneous)

FAR

FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
Item I--Electronic Commerce in Federal Procurement (FAR Case 1997-304) references a familiar topic discussed in the May bulletin under the “Other Director of Defense Procurement Memos” relative “Governmentwide Point of Entry.”

This interim rule amends the FAR to (a) further implement section 850 of the National Defense Authorization Act for Fiscal Year 1998, Pub. L. 105-85 (section 850) and (b) implement section 810 of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001 (Pub. L. 106-398, section 810).  This includes the designation in the FAR of a single point of universal electronic public access to Governmentwide procurement opportunities (the ``Governmentwide Point of Entry'' or ``GPE''). This rule designates Federal Business Opportunities (``FedBizOpps'') as the GPE.   Although agencies have until October 1, 2001, to complete their transition to, or integration with, FedBizOpps, the DoD policy memorandum stated a transition date by no later than July 30, 2001 for DoD activities (other than classified contracts) unless specifically exempted by Ms. Lee.  By October 1, 2001, all agencies must use FedBizOpps to provide access to public notices of procurement actions over $25,000 that are currently required to be published in the CBD along with associated solicitations and amendments. In addition, as of January 1, 2002, agencies will not be required to provide notice in the CBD, since access to this information will be provided via the Internet through FedBizOpps.

Item II--Executive Order 13202, Preservation of Open Competition and Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects (FAR Case 2001-016)
This interim rule amends the FAR to provide language in Part 36 and revises Subparts 17.6 and 22.1 to add cross-references to Part 36. The Executive order provides that agencies may not require or prohibit offerors, contractors, or subcontractors from entering into or adhering to agreements with one or more labor organizations. It also permits agency heads to exempt a project from the requirements of the Executive order under special circumstances but the exemption may not be related to the possibility of, or an actual labor dispute.

Item III--Executive Order 13204, Revocation of Executive Order on Nondisplacement of Qualified Workers Under Certain Contracts (FAR Case 2001-017)
This interim rule amends the FAR to remove Subpart 22.12, Nondisplacement of Qualified Workers Under Certain Contracts. Executive Order 12933, Nondisplacement of Qualified Workers Under Certain Contracts (October 20, 1994), required that building service contracts for public buildings include a clause requiring the contractor under a contract that succeeds a contract for performance of similar services at the same public building to offer certain employees under the predecessor contract, a right of first refusal to employment under the new contract. E.O. 12933 was implemented in the FAR in Subpart 22.12. On February 17, 2001, President George W. Bush signed E.O. 13204 rescinding E.O. 12933 and calling for the prompt recession of any orders, rules, regulations, guidelines, or policies implementing or enforcing E.O. 12933, to the extent consistent with law. Contracting officers should not take any action on any complaint filed under former FAR Subpart 22.12.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

No New DFARS Change Notices since DCN 20001213 was published on December 13, 2000

Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

CLASS DEVIATION: Commercial Item Omnibus Clauses for Acquisitions Using the Standard Procurement System  CD 2001-O0002, April 26, 2001 (PDF Version).  This deviation permits contracting officers to use SPS logic to select clauses rather than “check a box” but must include the deviation clauses to fulfill the statutory requirements on auditing and subcontract clauses applicable to commercial items.  The deviation, effective until April 30, 2004 (or until the FAR or DFARS is revised) authorizes adjustments to future changes to clauses 52.121-5 and 252.212-7001 published in the FAR or DFARS.  

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new letters since the April 18, 2001 on Government Wide Point of Entry – see FAR change above regarding the same subject.

AFFARS

AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACs have been issued since AFAC 96-4, issued 13 Oct 00.  Effective 20 Oct 00.

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)
No new Memos since Policy Memo 01-C-01 issued 3 May 2001.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)
No new Contracting Information Memos posted since 15 Oct 99 regarding the FAR and utility privatization.

Contracting Related Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.html)

No new Contracting Related Memos have been issued since 4 Dec 00.
AFSPCFARS (Available at 

http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes to the AFSPC FAR Supplement since AFSPCAC 2000-01 dated Nov 00.

Information (Policy) Letters  (Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
Policy Letter 2001-04 dated 17 May 2001 entitled, “Sample Letter to Send to Contractors Being Evaluated Under the Contractor Performance Assessment Reporting System (CPARS). “  This instructive letter provides general information about implementation of the automated CPARS system and provides a sample letter that  Contracting Officers may tailor and send to contractors describing the use of the system.

MISCELLANEOUS 

Subcontracting Plan Primer

Check of the AFSPC homepage under the Small Business tab for an updated Primer on Small Business Subcontracting Program and Prime Contractor Subcontracting Plans.

Adequate Price Competition (APC) in One-Offer Situations

Several of the bases have raised questions about what to do in situations where only one proposal is received in a competitive acquisition.  FAR 15.403-1(c)(1)(ii) states that adequate price competition can exist if  “There was a reasonable expectation, based on market research or other assessment, that two or more responsible offerors, competing independently, would submit priced offers in response to the solicitation's expressed requirement, even though only one offer is received from a responsible offeror.” 

Getting calls in response to a synopsis is not enough to validate, after receiving only one response, that adequate competition existed and the proposed price is reasonable.   There are several steps needed to reach that conclusion:  

1.    First, the contracting officer must perform adequate market research to determine that the one offer was based on real competition.  FAR 15.403-1(c)(1)(ii)(A) states:

     Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with the expectation of competition, e.g., circumstances indicate that--

          (1) The offeror believed that at least one other offeror was capable of submitting a

 meaningful offer; and

          (2) The offeror had no reason to believe that other potential offerors did not intend 

 to submit an offer; 

While it is difficult to prove the intent of potential offerors who did not submit offers, the contracting officer must address the issue in the contract file as part of the pricing documentation.  

2.  A determination of APC when only one offer was received must be reviewed in accordance with FAR 15.403-1(c)(1)(ii)(B) which states, “ The determination that the proposed price is based on adequate price competition, is reasonable, and is approved at a level above the contracting officer.” 

3. According to FAR15.404-1 (a)(2), each procurement is subject to price analysis to ensure that price is reasonable, especially in situations where only one offer was received.  In particular, any large increases in price from previous buys must be viewed skeptically and explained carefully.  Any of the methods in FAR 15.404-1(a) may be used.  The price analysis and determinations must be documented in the Price Negotiation Memorandum. 

4.  In summary the technique of APC when there is only one offer can be used as a basis for determining reasonable prices.  However, the technique must be used carefully and in accordance with the FAR, ensure that the reviews required are performed and the results of the evaluation documented.

Service Contract Act Wage Adjustments

There have been many questions lately about application of wage adjustments to Service Contract Act covered contracts.  As we approach September, a bit of a refresher on the topic seems appropriate.  “The Service Contract Act of 1965 was enacted to ensure that Government contractors compensate their blue-collar service workers and some white-collar service workers fairly, but it does not cover bona fide executive, administrative, or professional employees.”  (FAR 22.1101)  The SCA rates differ depending upon the determinations established by Department of Labor for the performance area.  SCA is applicable to service contracts including those awarded under FAR Part 12, Acquisition of Commercial Items.

SCA in Fixed-Price Contracts

In fixed-price contracts, when the Service Contract Act is applicable (FAR 52.222-41), one of two FAR clauses 52.222-43 (multiple year or option year contracts) or –44 (other than multiple year or option) will also be included.  These clauses provide details on how to accomplish adjustments to either wage determinations or collective bargaining agreements as a result of changes to SCA when the wages and benefits are being paid at SCA levels.  (In contracts awarded under FAR Part 12 the Contracting Officer will select one of these clauses under the listing at FAR 52.212-5.)  The “at SCA levels” is an important consideration because SCA rates may or may not equate to what the company is paying to hire employees for work in an SCA covered position.  In fact, offerors may actually have to develop their pricing strategy to account for anticipated increases in salaries for personnel they need to retain who are already being paid above the SCA rate.  Thus, the fixed-price nature of the contract does not automatically mean the contractors will develop a proposal using only SCA rates.  The adjustment that is made under the clauses is only to those wages that are below a new SCA rate and only to the extent needed to match the revised rate.

SCA in Cost Contracts

The FAR does not provide an equivalent adjustment clause for cost contracts. This frequently raises a question of how to approach escalation in cost contracts to account for wage adjustments.  First, it is important to remember that in a cost contract the contractor will be paid actual costs associated with performance of contracted services.   Regardless of how a contractor may estimate the quantity of materials, number of hours or cost of materials and labor, the contractor will be paid the actual costs that they incur (higher or lower) to meet the service levels in the contract.   This is why cost contracts are considered to allocate greater risk to the government than the contractor.  The estimated cost established in a cost contract provides the government with the basis for budget projections and establishes the basis upon which fee and cost incentives are calculated.  The reasonableness and realism of the contractor’s proposed estimated quantities and costs are assessed and evaluated by the government prior to award.

Even though the contractor will be paid actual costs associated with performance, changes due to escalation impact estimated cost.  Estimated costs are used as the basis for determination of contractor incentives that are tied to cost.  

Estimated costs are also used in calculation of the basis for the fee negotiated.  Since contractors should have already have estimated some percentage of escalation in their proposal in building their cost proposal, the impact of a difference in the area of escalation is limited to the difference between their estimate of escalation and the actual escalation.  Only in the event of a significant variance between the proposed escalation and SCA would this present a difference that would be cost effective for the parties to pursue a new or increased fee amount.  

SCA in a Cost Contract Example
Consider the following scenario:  

· A cost estimate based on an escalation of 3.1%, an estimated cost of $1M, $500K is SCA covered labor and $400K of that labor paid at the SCA rate and finally a target fee of 6% ($60,000). 

· Instead of 3.1% the actual SCA rate adjustment is 3.3%.

· The difference between these two rates would impact the estimated costs in a manner that would yield a net increase in fee of only $48.  This minimal amount of increased would be far offset by the costs to the contractor of preparing documentation to justify the increase. 

· If the situation were reversed, and the estimate based on 3.3% with an actual adjustment of 3.1%, the government would spend far more to processing a modification than the $48 savings would justify.  

· Clearly there will be cases where a contract modification would be justified to change the estimated value of the contract and the fee due to an SCA rate adjustment but the instances will be few due to the payment of actual rates for services rendered.

To close this discussion of SCA, below is a reprint on the topic of blanket wage determinations originally included in the April Policy Letter.

Elimination of the Blanket Wage Determinations Program: Phase out of the blanket program voids the agreement that relieved Air Force contracting personnel from submitting "informational SF98s" under the Wage Determination On-Line Program. This change in procedure is effective 1 Apr 01. After that date each time a wage determinations is obtained for use in a solicitation an "informational SF98" must be completed and submitted within 30 days to the Department of Labor. Instructions for completing the "informational SF 98 are found in the SCA Section of the DeskTop Guide located on the Air Force labor website https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/afciro/mission.htm.  The electronic SF 98 found under the SCA Wage Determinations may be used in lieu of filling out a hardcopy form.

PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

SOS Interpreting, Ltd., B-287477.2, May 16, 2001  Agency was not required to conduct discussions with protester aimed at lowering its proposed price below the awardee's, even though award was ultimately based on lowest price, where agency determined that protester's price was reasonable and comparable to other offerors' prices. 

Aleman & Associates, Inc., B-287275, May 17, 2001  Protest that agency's issuance of purchase orders to maintain interim services while competitive procurement for the same services was ongoing violated Federal Acquisition Regulation (FAR) requirements because (1) they were not procured using full and open competition; (2) their requirements were not synopsized in the Commerce Business Daily (CBD); and (3) the protester was not sent a copy of the solicitations, is denied. The purchase orders were issued using the simplified acquisition procedures of FAR Part 13 which, under the circumstances here, do not require full and open competition or CBD synopsis, and did not mandate distribution of the solicitations to the protester. 

Systems Management, Inc.; Qualimetrics, Inc., B-287032.3; B-287032.4, April 16, 2001  Protest is sustained where the procuring agency improperly relaxed, for awardee, a mandatory solicitation requirement that the weather observation system be certified by the Federal Aviation Administration, yet did not notify the offerors of its changed requirements.  The protestors were prejudiced because they could have proposed different systems if they had been appraised of the agency’s actual requirement.

Urban-Meridian Joint Venture, B-287168; B-287168.2, May 7, 2001
 In evaluating experience and past performance of joint venture under Small Business Administration mentor-protégé program, agency properly considered that small business protégé, which would be performing a majority of the work under the contract, had no relevant experience.   Also, in evaluating experience and past performance, agency reasonably credited awardee, a new business entity, with the experience of employees who worked on identical contract for predecessor firm.

Parmatic Filter Corporation, B-285288.3; B-285288.4, March 30, 2001

Agency reasonably determined in evaluating the offerors' past performance that there was a significant difference in risk between the awardee, which was rated excellent, and the protester, which was rated marginal, based on the offerors' recent contract performance, including the offerors' different records of responding to the agency in resolving production failures.  Also was determined reasonable that this difference justified the payment of a price premium to the awardee. 
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