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Contracting Policy Bulletin
HQ AFSPC/LGCP June 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Alternate III to the clause at DFARS 252.247-7023, Transportation of Supplies by Sea, for use in contracts at or below the simplified acquisition threshold (DFARS)

Incentives for Utilization of Indian Organizations and Indian-Owned Economic Enterprises goes final (DFARS)

Subcontract Commerciality Determinations (DFARS)

AFFARS undergoes dramatic change! (AFFARS)

SEQUAL to MAY Policy Bulletin:   FSC/SVC codes focus – pay attention! (SAF What’s New)
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 New Link DFAS Policy on E-mailing Contractual Documents (What’s New in Defense Procurement ) 


New Link Fast Pay Procedures (What’s New in Defense Procurement ) 

Buy American Act User's Guide (Miscellaneous)

New DOL Benefit Rates effective June 02 (Miscellaneous)

END OF FY is sneaking up – Are you Ready? (AFSPC Lessons Learned)
FAR

No new FACs has been issued since the last Bulletin:  FAC 2001-07.  The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
	List of Proposed Rules Open for Public Comment 

	Subject
	FAR Case
	Pub. Date
	Closing Date

	Compensation Cost Principle
	2001-008
	04/23/2002
	06/24/02



	Training and Education Cost Principle
	2001-021
	05/15/2002
	07/15/02

	Federal, State and Local Taxes
	2000-016
	06/04/2002
	08/05/02


Proposed Rule 2001-008 Compensation Cost   Specifically, the proposed rule revises FAR 31.205–6 by—1. Adding a definition for ‘‘compensation for personal  services’’; 2. Removing as unnecessary the listing of examples of specific types of compensation currently located at FAR 31.205–6(a); 3.;  Clarifying and moving the current FAR 31.205-6(b)(2)(i) to a new paragraph FAR 31.205–6(a)(6), and expanding the new paragraph to cover members of ‘‘limited liabilities companies’’; 4. Revising paragraph (b) to consolidate all reasonableness provisions, including those dealing with labor-management agreements currently addressed at FAR 31.205–6(c); 5. Deleting the language that places the burden of demonstrating reasonableness on the contractor, currently found in FAR 31.205–6(b)(1) because it is redundant of language currently found in FAR 31.201–3(a); 6 Adding a paragraph entitled ‘‘Backpay’’ to improve clarity, and to emphasize that backpay for underpaid work is the only allowable retroactive adjustment, except as may be specifically listed in the paragraph; and 7. Making other changes to clarify, improve the structure, and remove redundancies throughout the cost principle.

Proposed Rule 2002-021, Training and Education Cost Principle  (Amended) Currently, FAR 31.205–44, Training and education costs, is somewhat restrictive in that the cost principle.  In addition to other changes, this rule proposes  to eliminate the current or future job relationship requirement since the associated costs represent minimal risk to the Government; and the standard is difficult to enforce, and counter to Government initiatives supporting upward mobility, job retraining, and educational advancement. The proposed rule makes the costs associated with training and education generally allowable, subject to five public policy exceptions that are retained from the current cost principle. Except for these five expressly unallowable cost exceptions, the reasonableness of specific contractor training and education costs can best be assessed by reference to FAR 31.201–3, Determining reasonableness.

Proposed Rule FAR Case 2000–016 Federal, State, and Local Taxes   This proposed rule amends the FAR to clarify the prescriptions at FAR 29.401 for use of FAR clauses 52.229–3, Federal, State, and Local Taxes; 52.229–4, Federal, State, and Local Taxes (Noncompetitive Contract); and 52.229–5, Taxes-Contracts Performed in U.S. Possessions or Puerto Rico. The contracting officer is directed to insert the clause at 52.229–3, Federal, State, and Local Taxes, in fixed-price contracts exceeding the simplified acquisition threshold. However, for noncompetitive fixed-price contracts the contracting officer may instead insert the clause 52.229–4, Federal, State, and Local Taxes (State and Local Adjustments) if the contracting officer determines that the contract price would otherwise include an inappropriate amount in anticipation of potential postaward change in state or local taxes. In addition, the rule renames the clause at 52.229–4, deletes the clause at 52.229– 5, moves the definition of ‘‘local taxes’’ from the clause at FAR 52.229–5 to the clauses at 52.229–3 and 52.229–4, and updates the definition by adding U.S. territories and the Commonwealth of the Northern Mariana Islands, which are no longer considered possessions of the United States.

Thus the definition read as follows:  Local taxes includes taxes imposed by a possession or territory of the United States, Puerto Rico, or the Northern Mariana Islands, if the contract is performed wholly or partly in any of those areas.

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new memos since 99-1 Small Business Procurement Goals

Department of Defense 

One DFARS Change Notice has been issued since the last Bulletin: DCN 20020531. This change was comprised of 1 proposed and 3 final DFARS rules. The final rules apply to solicitations issued on or after May 31, 2002.The following tables and summaries are provided. For more information on a specific item you may find the entire Change at one of the following locations:

DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

Change Notice 20020531
Final Rules:
	DFARS Case Number
	Title 
	Date 
Published
	Federal Register 
Cite
	Line-in Line-out
	Effective Date

	2000-D014
	Ocean Transportation by U.S.-Flag Vessels
	May 31, 2002
	Federal Register notice.
	 line-in/line-out
	May 31, 2002

	2000-D028
	Subcontract Commerciality Determinations
	May 31, 2002
	Federal Register notice
	line-in/line-out
	May 31, 2002

	2000-D024
	Utilization of Indian Organizations and Indian-Owned Economic Enterprises
	May 31, 2002
	Federal Register notice
	not applicable
	May 31, 2002


Ocean Transportation by U.S.-Flag Vessels (DFARS Case 2000-D014)
This final rule specifies that requirements for use of U.S.-flag vessels, in the transportation of supplies by sea, apply to contracts at or below the simplified acquisition threshold as well as those that exceed the simplified acquisition threshold. The rule adds a new Alternate III to the clause at DFARS 252.247-7023, Transportation of Supplies by Sea, for use in contracts at or below the simplified acquisition threshold.

Affected subparts/sections: 213.3; 247.5; 252.212; 252.247 

Subcontract Commerciality Determinations (DFARS Case 2000-D028) 

This final rule specifies that the contractor is responsible for determining whether a subcontract item meets the definition of "commercial item", and that the administrative contracting officer will review the contractor's commercial item determinations when conducting a Contractor Purchasing System Review. 

Affected subparts/sections: Part 244 Table of Contents; 244.3; 244.4

Utilization of Indian Organizations and Indian-Owned Economic Enterprises (DFARS Case 2000-D024)
The interim rule issued in Change Notice 20010911 is converted to a final rule without change. The rule added a new clause at DFARS 252.226-7001 to permit incentive payments to DoD contractors, and subcontractors at any tier, that use Indian organizations and Indian-owned economic enterprises as subcontractors.

Affected subparts/sections: None

Proposed Rules for Comment:  This includes the new proposed rule and those still open for comment 

Note, a new on-line process is being tested to file comments electronically at http://emissary.acqu.osd.mil  

	DFARS Case Number
	Title 
	Date 
Published
	Federal Register 
Cite
	Line-in Line-out
	Date Public 
Comment Period 
Ends

	2002-D001
	Electronic Submission and Processing of Payment Requests
	May 31, 2002
	Federal Register notice
	line-in/line-out.
	July 30, 2002

	2002-D005
	Foreign Military Sales Customer Involvement 


	April 26, 2002
	Federal Register notice
	line-in/line-out
	June 25, 2002


Electronic Submission and Processing of Payment Requests (DFARS Case 2002-D001) This rule proposes to add requirements for contractors to submit requests for payment in electronic form, and for DoD to process requests for payment and supporting documentation in electronic form. The rule implements 10 U.S.C. 2227, which requires electronic submission and processing of requests for payment under all DoD contracts by October 1, 2002, unless an exception applies.  These include Purchases paid for with a Governmentwide commercial purchase card; Awards made to foreign vendors for work performed outside the United States; Classified contracts or purchases (see FAR 4.401) when electronic submission and processing of payment requests could compromise the safeguarding of classified information or national security; Contracts awarded by deployed contracting officers in the course of military operations, including, but not limited to, contingency operations as defined in 10 U.S.C. 101(a)(13) or humanitarian or peacekeeping operations as defined in 10 U.S.C. 2302(7), or contracts awarded by contracting officers in the conduct of emergency operations, such as responses to natural disasters or national or civil emergencies. The accepted electronic forms for transmission are: Web Invoicing System (see website – https://ecweb.dfas.mil); Wide Area WorkFlow Receipts and Acceptance (see website https://rmb.ogden.disa.mil); and American National Standards Institute (ANSI) X.12 electronic data interchange (EDI) formats (see website – http://www.x12.org for information on EDI formats; see website http://www.dfas.mil/ecedi for EDI implementation guides).

If the payment office and the contract administration office concur, the contracting officer may authorize a contractor to submit a payment request using an electronic form other than those listed.  It also takes into account approval for other than electronic form if, after contract award, the contractor is unable to submit, or DoD is unable to receive, the payment request in electronic form.

Foreign Military Sales Customer Involvement (DFARS Case 2002-D005) In this interim rule DoD is proposing to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to add policy regarding the participation of foreign military sales (FMS) customers in the development of contracts that DoD awards on their behalf. The objective is to provide FMS customers with more visibility into the contract pricing and award process.

DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No new class deviations since CD 2002-O0003, Interest Costs dated April 15, 2002 pertaining to utilities privatization.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos since Purchases from Federal Prison Industries (Implementation of NDAA Section 811) 4 Mar 2002

New!  What’s New in Defense Procurement
Check out defense procurement news at:  http://www.acq.osd.mil/dp
Fast Pay Procedures
The Director, Defense Procurement has requested the MILDEPs and Defense Agencies to review their use of Fast Payment procedures--to ensure that all necessary controls are in place for compliance with FAR 13.402 requirements. In today’s e-business environment, fast payment procedures should only be employed when payment must be made inside the USA for deliveries made outside the USA .

DFAS Policy on E-mailing Contractual Documents
The Defense Finance and Accounting Service (DFAS) has issued final guidance that precludes sending contractual documents via Microsoft Outlook (E-mail). The policy of DFAS remains  unchanged – documents will not be accepted via e-mail for processing.  Only DFAS approved media may be used (EDS, EDI, EDM, WinS, US Post Office or FAX).  In addition the memo reminds that EDA submissions will only be accepted once quality assurance has been met.  DFAS POC is Tracy Passmore at (614) 693-9434.  (go to website to view)

Other DOD Related Happenings 

Expect to see more on revitalization of the utility privatization efforts, which include an expected change to extend the timeline for privatization efforts for DoD from September 2003 to at least 2004—and possibly 2005. 

Air Force

Anticipate a lot of changes to the SAF homepage as they update the toolkit to include guidance and procedures previously contained in the AFFARS.  

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

The new AFFARS is out – issued Friday 14 June 2002.  You can read it by going to the Hill Website above –please note as of the composition of the is policy bulletin the AFAC had not been posted but if you download the AFFARS it will be the changed version as of the June release.  Here is a summary of the changes extracted from the PowerPoint presentation that came to the MAJCOMs announcing the change.  The following parts of the FAR are not supplemented at all the AF level:  4, 10,12, 13, 18, 19, 20, 21, 24, 29, 30, 31, 34, 36, 38, 39, 40, 41, 44, 47, 48 and 51.  Changes to Part 15 will be accomplished as part of a separate reform initiative.

Today’s AFFARS only includes:
Guiding principles which emphasize agile acquisition in key parts (5301.102-90; 5306.102 and 5306.302; 5307.102; 5311.002 and 5311.401; 5315.302, 5315.304(b)(ii)&(iii), and 5315.506(d); 5316.101)

Required authorities and delegation of authority

Statements to establish agency procedures as required by statute/FAR/DFAR

Handful of remaining Air Force-unique requirements, which have been significantly streamlined

Remaining Air Force-unique requirements
Legal review (5301.602-2(c)), clearance (5301.90) and CO selection (5301.603-2-90) 

Acquisition planning (general, ASP and SAMP/IPS in 5307)

SAF/GCR notification of improper business practices (5303.104-7, 5303.705, 5309.406-3)

SAF/AQC approval of use of info other than cost or pricing data for FFP competitive actions (5315.402(a)) and TINA waiver content (5315.403-1(c)(4)(S-90))

CO responsibility regarding decentralized ordering (5316.505-90)

NTE option exercise (5317.207) and application of UCA limitations if proc funds added to long lead UCA initiated w/ adv proc funds (5317.7402)

Use of regional labor advisors (5322.101-1)

New start validation form before obligation of funds (5332.702-90)

ADR emphasis (5333.000-90, 5333.214) and procedures associated with protests to agency and GAO, disputes and appeals (5333)

AFPEO/SV oversight of services acquisitions (5337.503)

STCC request content and approval for change in max liability (5349.501-70)

9 remaining provisions/clauses (5352)

Coverage remains in 31 parts (11 parts deleted in their entirety) 
Necessary guidance to be posted to Contracting Toolkit at same time as AFFARS is published via Hill FAR Site

As a result of accelerated schedule:

Proposed changes to statute, FAR and DFARS not developed 

Rewrite of source selection aspects of 5315 deferred until AFFARS Rewrite is published

Contracting Authority
Changed designation of HCA for PEO/DAC programs from ASAF(A) to PEO/DAC -  PEO/DAC HCA authority is nondelegable 

Only MAJCOMs/DRUs have authority to issue CO warrants and FAR supplements (primarily for “Other Contracting”) (no change)

Deleted summary of authorities and responsibilities of PDASAF(A&M), PEO/DACs, MAJCOM/PK or LGC, and SCCOs - redundant with other AFFARS parts (ASPs, J&As, etc.) and/or unnecessary

Deviations
Delegated class deviation approval authority from AQC to HCAs (except for 7 parts of FAR/DFARS which must be approved by DDP as indicated in DFARS)

Individual deviation approval authority remains unchanged as HCAs (however, PEOs/DACs now have this authority since they have been designated as HCAs)

Delegation of deviation approval limited as follows:

Cannot be delegated outside contracting channels

Class deviation approval authority cannot be delegated lower than MAJCOM/PK or LGC

Individual deviation approval authority cannot be delegated lower than SCCO (currently have this authority)

Legal Support
Deleted $500K dollar threshold for legal review for PEO/DAC programs 

MAJCOMs/DRUs, with coordination of staff judge advocate, must establish legal review requirements 

COs shall obtain legal advice when:

There is doubt or controversy about interpretation or application of statutes, directives, and regulations

A protest or claim is likely

Clearance 
Deleted detailed requirements (dollar values) and procedures for clearance

HCAs must establish clearance procedures to ensure clearance objectives are met

Contract actions implement approved acquisition strategies

Negotiations result in fair and reasonable business arrangements and contract actions are consistent with laws, regulations and policies

Established top level policy statement that complex and/or high dollar value contract actions benefit from an independent review

Ratifications
Removed AFFARS delegation restriction of no lower than PEO/DAC -- now consistent with delegation authority allowed by FAR (no lower than chief of contracting office)

HCAs may delegate the authority to ratify unauthorized commitments as stated in FAR as long as the ratification approval authority is at least one level above the party that committed the action 

Added AFPEO/SV authorities and responsibilities
AFPEO/SV acquisitions defined in AFFARS 5337

Service acquisitions > $100M

Cost comparisons performed pursuant to A-76 that involve 300 or more FTEs

AFPEO/SV specific responsibilities addressed in relevant parts (chair ASPs, approve APs, serve as SSA, etc.)


Made changes to address revised authorities and responsibilities due to Space Commission Report

Changes made in 5307, 5315, 5317, and 5335

Acquisition Strategy Panels (ASPs)
Deleted requirement for ASPs for all production or services acquisitions > $30M and all R&D acquisitions > $5M

ASP must be conducted for all ACAT programs and AFPEO/SV acquisitions - requirement for ASP may be waived by ASP chairperson

MAJCOMs/DRUs required to establish requirements and procedures for “Other Contracting”

USECAF is ASP chair for space related ACAT I programs

No change to ASP chairs for non-space related ACAT programs (PDASAF(A&M) chairs ACAT I ASPs and PEO/DAC chairs ACAT II and III ASPs)

AFPEO/SV is ASP chair for AFPEO/SV acquisitions

ASP chair determines ASP membership and content - guidance on ASP membership deleted from AFFARS - guidance on both membership and content provided on Contracting Toolkit

Single Acquisition Management Plans (SAMPs) for non-space related ACAT programs
Delegated approval of ACAT IAC SAMPs from ASAF(A) to PDASAF(A&M) - PDASAF(A&M) is SAMP approval authority for all non-space related ACAT I programs prior to OSD approval of acquisition strategy for ID/IAM

Delegated approval of ACAT II SAMPs from PDASAF(A&M) to PEO/DAC (consistent with space related programs and ASP chair)

Requirement for SAMP may be waived by SAMP approval authority (PEOs/DACs cannot waive DFARS requirement for written AP - must do deviation)

SAMP approval authority determines required content, subject to law and higher regulation(s)

Deleted specific requirement for AQC coordination - SAMP approval authority determines required coordination, subject to higher regulations(s)

Addition of Integrated Program Summary (IPS) for space related ACAT programs
IPS required for ACAT I programs, optional for ACAT II and III programs

USECAF is IPS approval authority for ACAT I programs

PEO is IPS approval authority for ACAT II and III programs

Requirement for IPS may be waived by IPS approval authority (PEOs cannot waive DFARS requirement for written AP - must do deviation)

IPS approval authority determines required content and coordination, subject to law and higher regulation(s)

Acquisition Plans (APs)
Deleted requirement to prepare written APs for system mods   > $10M -- DFARS requires written APs for production or services > $30M (or > $15M for any FY) and for R&D > $5M

AFPEO/SV is AP approval authority for AFPEO/SV acquisitions

Deleted requirement for PDASAF(A&M) approval of “Other Contracting” APs > $500M - MAJCOMs/DRUs required to establish streamlined procedures for “Other Contracting”

Deleted use of FAAA

Deleted detailed AP processing procedures

Justification and Approval (J&A) requirements
Used J&A approval authorities established in FAR (FAR approval authorities at lower level than AFFARS)

Essentially delegated J&A approval authority for J&As > $500K and < $10M from PEO/DAC to Procuring Activity (i.e., Centers) Competition Advocate for PEO/DAC programs (PEOs/DACs generally delegated this)

Essentially delegated J&A approval authority for J&As > $10M and < $50M from AFMC/CC to the Head of the Procuring Activity (i.e., Center Commanders) for AFMC Other Contracting

Essentially delegated J&A approval authority for J&As > $5M and < $10M from AQC  to the Head of the Procuring Activity (i.e., MAJCOM/DRU Commander) for 11th Wing, AFRC, AFSOC, USAFA, and AFOTEC

Essentially delegated J&A approval authority for J&As > $10M and < $50M from PDASAF(A&M)  to the Head of the Procuring Activity (i.e., MAJCOM Commander) for other MAJCOMs

Justification and Approval (J&A) requirements (cont’d)
MAJCOMs/DRUs authorized to further designate subordinate organizations as “procuring activities” - delegation essentially limited by GO/SES requirement for J&As > $10M

Established D&F approval authority for full & open competition after exclusion of sources to be same as SAMP/AP/IPS approval authority

Deleted use of FAAA and detailed discussion of FAAA exceptions

Deleted detailed J&A processing procedures

Moved detailed guidance on J&A scope to Contracting Toolkit

Source Selection
Procedures remain unchanged pending rewrite to be conducted after AFFARS rewrite is published

Source Selection Authority (SSA) designated based on ACAT as opposed to dollar value

PDASAF(A&M) is SSA for non-space related ACAT I programs, except for new ACAT ID programs entering SDD, then ASAF(A) is SSA (could be delegated to PDASAF(A&M))

USECAF is SSA for space related ACAT I programs

PEO/DAC is SSA for ACAT II and III programs

AFPEO/SV is SSA for AFPEO/SV acquisitions
MAJCOMs/DRUs must establish SSAs for “Other Contracting”  - effectively delegates SSA for “Other Contracting” > $500M from PDASAF(A&M) to MAJCOMs/DRUs
Undefintized Contract Actions (UCAs)
Deleted delegation restrictions on UCA approval authority

UCA approval authority now delegable lower than PEOs/DACs for         UCAs > $50M  and lower than SPD for UCAs b/w $5M and $50M

Eliminated requirement for UCAs to be approved at a level above the CO

Eliminated requirement for contracting offices to track UCAs, obtain approval of definitization schedule changes, and to exceed obligations > 50%

Deleted requirement for separate long lead contract for each production buy - allow CO discretion

Moved detailed guidance on contracting for long lead items initiated with advance procurement funds to Contracting Toolkit

Other significant changes
HCAs have authority to approve multi-year contracts if unfunded contingent liability < $20M or EOQ < $20M for contracts < $500M with cancellation ceiling < $100M

Deleted requirement to obtain PEO/DAC approval prior to executing a contract mod which increases the period of performance of an ACAT program contract by more than 50% - allow CO discretion

Made approval of more than a 5-year contract inherent in SAMP/AP approval process (formerly required chief of contracting activity approval)

Delegated approval authority for determination of adequate price competition when only one offer received from SCCO/Chief of the Contracting Office to a level above the CO (based on FAR requirement)

HCA defined in FAR as the individual with the overall responsibility for managing the contracting activity, which is an element of an agency delegated broad authority regarding acquisition functions

nHCA has numerous specific authorities and responsibilities - most are delegable, but the following are not delegable:

nAuthority to waive requirement for submission of cost or pricing data   (FAR 15.403-1(c)(4), 4(a)(2))

nAuthority to approve award in face of protest and continue performance after a protest to the GAO (FAR 33.104 (b)(1), (c)(2))

nAuthority to determine that a preference for domestic products is inconsistent with the public interest (DFARS 225.103(b)(ii)(C))

nAuthority to authorize contract award to a Govt employee or to a business concern owned or controlled by a Govt employee (FAR 3.602)

nAuthority to determine that an SPI process is not acceptable for a specific procurement (DFARS 211.273-3(c))

nAuthority to approve determinations that it is not practicable to include the provision 52.223-13, Certification of Toxic Chemical Release Reporting 

Authority to approve fixed-ceiling-price contract with retroactive price redetermination (FAR 16.206)

nEtc….

Deleted requirement for SAF/AQC approval of FP contracts with prospective price redeterminations
Eliminated contractor requirement to keep records of the “actual level of effort” on FFP-LOE contracts when CO cannot observe work

Delegated authority for approving contractor’s request for overtime from MAJCOM level to CO 

Deleted requirement for funds prior to issuing solicitation for base contracting activities -- allow CO discretion
Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations have been issued this FY

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at  http://www.safaq.hq.af.mil/contracting/policy/das_pol02.cfm
No new memos since 02-C-01 Award Term Contract Arrangements dated 06 Mar 02, SAF/AQC has released guidance on the use of award term contract arrangements.  

Contracting Information Memos  
Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

No new letters this month. 
Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  

Enduring Freedom Policy Section on the SAF Homepage 

NOTE:   The entire contingency website has undergone significant change !!

Enduring Freedom Memos for 2001 can be accessed from the SAF policy page at http://www.safaq.hq.af.mil/contracting/policy/index.cfm.  (Please note this page has not been updated with the 2002 memos.  The latest EF memo was EF-01-04, GPC Convenience Check Threshold for Operation ENDURING FREEDOM, 14 Feb 2002  and the one prior was EF-01-03, Undefinitized Contract Actions and Contingency Operations in Support of Operations ENDURING FREEEDOM and NOBLE EAGLE dated 28 Nov 2001.

In addition, if you are used to using the link to appendix CC, it no longer operates on the SAF toolkit.  However, here is a new link where you can find Appendix CC and all sorts of expanded tools and handbooks dealing with contingency

https://lg.acc.af.mil/lgc/contingency/contin1.htm
Acquisition and Management Memos

Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 

SAF/AQ What’s New Site Summary 

http://www.safaq.hq.af.mil/contracting/newevents/May2002.html
31 May 
New Requirements for Acquisition of Information Assurance Products, AF-CIO Policy Memo 02-14 
This new policy, effective immediately, requires that any Information Assurance (IA) and IA enabled product must meet the requirements of National Telecommunications and Information Systems Security Policy Number 11. In general, this policy applies only to systems that enter, process, store, display or transmit national security information. It will be up to the initiator of the affected requirements to ensure that the policy is adhered to. For example, a weapon system program manager would be responsible for ensuring that a product specification include the appropriate IA requirements. The AF-CIO community, however, would be available to assist the program manager with ensuring that the IA policy is properly interpreted and applied. Responsibility for product specifications lies principally with the requiring organization (or the program management function). (However, because of its security implications, it may be necessary from time to time to remind requirements personnel of their responsibility to comply with IA policy.) For additional information, see AF-CIO web site: http://www.hafcio.hq.af.mil/links.cfm 

Although already discussed in the May Bulletin – never hurts to remind again to pay attention to FSC/SVC codes !

SAF/AQC put out a letter on 15 May 02 stating that the Air Force has recently been guilty of synopsizing in the FedBizOps using incorrect FSC and SVC codes.  Essentially, they are concerned that the improper classifications are, in effect, hindering our contractors' ability to locate business opportunities in our synopses.  

With the “greening” of our career field this may be a very good topic for some training.  Some reminders for us all:


Congress is very interested in what is happening in award of contracts and they look at DD350 runs from many angles including seeing what is happening in a given industry or service sector via the particular FSC or SVC code.   (RECALL Ms. Lee’s discussion of how important it is to code our procurement actions correctly?  ) Let’s not give Congress the wrong picture of what we are really buying or we might just end up with statues and regulations (and reporting) to deal with a problem that doesn’t exist in reality but created because of lack of attention to the paperwork


Remember that contractors use the FSC/SVC codes to register with CCR and search for opportunities.  Think of it like the yellow pages, if you advertise your restaurant under plumbing supplies they will not come!


The codes selected for you procurement are vitally important and are part of the acquisition planning a strategy regardless of the dollar level.  

Your SB advisors at the local bases can help when you have questions about just what code should apply.  Don’t be hesitant to get help.

AFSPCFARS

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes since AFSPC FAR Supplement AFSPCAC 2000-02 dated 1 Oct 2001 with effective date of 1 Oct 2001.  Air Staff has required MAJCOMs to make revise Command Supplements by the end of August 2002. 
AFSPC Information (Policy) Letters  

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new policy letters since INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  

AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

END OF FY is sneaking up on us – don’t let it surprise you!

It is that time folks!  With the last quarter of the fiscal year looming it is time to get ready for all those potential end of year buys and fallout actions.  Work now with your BRAG members to develop statements of work, develop sound government estimates, conduct market research and identify vendors (including those GSA buys). 

For any services awarded as a PO in FY02, see if the customer is going to need continued service.  There is still time to develop acquisition strategies which may include options or development of BPAs rather than continuing with annual purchase orders.

For contracts with options that have performance periods ending in September, find out if customers want to exercise options.  If they do, start working on  the documentation you need to support  the decision from a market perspective, get timelines together to make sure you issue required notices in a timely fashion and work with your FM and resource advisors to make sure everyone understands the funding aspects before 29 September rolls around.

Be proactive and start doing the hard work NOW to make your end of the year as smooth as possible.

PMR Previews Continue in the month of June and the findings are consistent with what was shared in June:


-- Pricing documentation weak and lacking support for clear understanding of how CO found price to be fair and reasonable 


-- Technical evaluations are weak and fail to discuss the use of skills and hours for service support  


-- J&As weak and focus more on what a good performer the sole source contractor is rather than clearly explaining why others would not be capable of performing and many fail to really explain under what authority the sole source is being pursued


-- Modifications are not executed citing the most appropriate authority (when there is a clause for an action, cite it – e.g. options)


--Contract administration of construction efforts needs more attention


-- Lack of attention to DD350 entries

MISCELLANEOUS 

New DOL Benefit Rates effective June 02 

Department of Labor All Agency Memorandum Number 195 (AAM #195) dated 17May02 at:  https://www.safaq.hq.af.mil/contracting/toolkit/part22/aam.html. This memorandum provides guidance for implementing the increased Health and Welfare Fringe Benefit rate on Federal service contracts.   The new benefit rate is effective for all IFBs subject to the Service Contract Act (SCA) with bid opening dates on or after 01Jun02 and all other service contracts awarded on or after 01Jun02.

  The following supplemental information was provided by Rick Beaman, Chief, Air Force Labor Advisors, SAF/AQCK on 30May02:

1. These increases will not affect most contracts that are on a Fiscal Year cycle until the start of the new period of performance (an option, extension, or new contract on 01Oct02) - see FAR 22.1007.  AAM #195 does not affect contracts or portions of contracts subject to a predecessor's collective bargaining agreement (CBA), existing contracts requiring $2.56 per hour for health and welfare, or contracts requiring health and welfare amounts other than $2.02 per hour. 

2. DOL will revise most area wage determinations, to be available to contracting offices, through the Wage Determinations On-Line program.  If revised wage determinations are unavailable, AAM #195 authorizes pen-and-ink changes to revise the health and welfare note on an existing wage determination to read: "$2.15 per hour or $86.00 per week or $372.67 per month".  For Hawaii, refer to the attached AAM #195 for revised amounts and for a discussion of the special rates applicable there.

3. For A-76 Cost Comparison Studies it is especially important to incorporate the revised rate before requesting Final Proposal Revisions and before making the final cost comparisons.   

4. If a contracting activity has a question relating to a specific procurement, they should contact their cognizant Regional Air Force Labor Advisor.  Those Labor Advisors are listed at: 

http://www.safaq.hq.af.mil/contracting/laborstandards/ 
SAF/AQCK POC is Rick Beaman, frederick.beaman@pentagon.af.mil, DSN 425-7007. 
HQ AFMC POC is Lee Huntington, lee.huntington@wpafb.af.mil, DSN 986-0325. 

Remember the discussion about GSA FSS and Set Asides in the May bulletin?  Here is even more on the topic from a NAICS Appeal of SCI Consulting, SBA Office of hearing and Appeals, No. NAICS-4488, June 12, 2002. 
Here SBA OHA opined that a RFQ that does not contain the usual clauses associated with a set-aside [e.g., 52.219-6, Notice of SBSA; 52.219-14, Limitation of Sub-K; a NAICS code & size designation; and others] is therefore NOT a set-aside, even though the CO had a sentence in the RFP stating "only SB concerns will be eligible for award."  SBA OHA then said because this is not a set-aside, OHA did not have jurisdiction.  Let me quickly add that SBA OHA didn't say a CO cannot set-aside, rather that this RFQ didn't look like a set-aside (because it was incomplete).

From Tony Lander “What I take from this case”:  While we are not obligated to set aside BPAs or orders under GSA FSS, if we chose to do so then the RFQ should have all the clauses that FAR prescribes for a set-aside, including a NAICS code designation and contractor certifications as to size.  And, remember from the last case emailed a week or so ago:  In a set aside under GSA FSS BPAs or orders, the contractor has to be small as of the date they propose on the BPA or order (not the date they receive the FSS contract).

Buy American Act User's Guide 
Defense Procurement, in conjunction with the Defense Acquisition University, is in the process of preparing a continuous learning/performance support module that will address the Buy American Act (BAA). View this WORD document for more information about this project. My POC is Ms. Susan Hildner, 703-695-4258.


OMB Announces Review Of Federal Agencies Use Of Competition In Contracting Activities And Contract Bundling; Public Meeting Scheduled For June 14, 2002
On May 6, 2002, the Office of Management and Budget (OMB) announced that it was undertaking a review of federal agencies' use of competition in their contracting activities and the related subject of contract bundling.  60 Fed. Reg. 30,403 (May 6, 2002).  OMB's stated purpose of the review is to ensure "that agency competition practices facilitate access to the full range of marketplace capabilities - especially those of small businesses - to consistently achieve good quality at lower cost to the taxpayer."  In its discussion of the issues that sparked the review, OMB noted that although "full and open competition" remains the general rule when agencies acquire goods and services, a number of legislative, regulatory and policy initiatives, implemented over the past decade, had authorized competition on a significantly more restrictive and informal basis.  However, recent reports and studies addressing streamlined acquisition processes and competition practices have questioned whether agencies are taking advantage of the full range of marketplace capabilities in their procurement activities.  Moreover, concerns have been voiced that other contracting practices, such as the "bundling" of contract requirements, are limiting opportunities for contractors, especially small business.  OMB's May 6 announcement scheduled a public meeting for June 14, 2002 to receive comments from interested parties on these issues.  The public meeting will be held from 1:00 - 3:00 p.m. at the GSA auditorium, 18th & F Streets, N.W., Washington, D.C.  20405.  Statements and comments may be sent by electronic mail to bdiering@OMB.eop.gov or faxed  to (202) 395-5105 with a citation to "Competition in Contracting Review."  The due date for such written submissions is July 1, 2002.


DCAA Issues Guidance Confirming That Contractors Must Provide Evidence Of Planned Work, Invoices, And Work Actually Performed For Professional And Consultant Costs Despite Risk Of Attorney-Client And Work-Product Privilege Waivers
Extracted from FRIED, FRANK, HARRIS, SHRIVER & JACOBSON
NEWS BRIEF NO. 02-5-3:  
On May 9, 2002 the Defense Contract Audit Agency (the "DCAA") issued supplementary audit guidance to DCAA's Regional Directors and auditors confirming that contractors must provide evidence from each of the three categories prescribed by FAR 31.205-33(f) in order to support reimbursement of professional and consulting services, including legal services.  Specifically, DCAA noted that contractors must provide the following: "(1) evidence of what work was planned to be performed, (2) evidence supporting the invoice, and (3) evidence of what work was actually performed."  The DCAA guidance should be available in the near future at www.dcaa.mil.

The DCAA guidance, however, does not address the possibility that contractors may be required to waive attorney-client and work-product privileges by submitting documents such as retainer agreements, purchase orders, legal services bills, and legal memoranda to DCAA pursuant to FAR 31.205-33(f).  The consequences of such a waiver can be far reaching.  For example, attorney-client privilege materials may be subject to discovery by private parties in unrelated litigation if the privilege has been waived through routine audit disclosure of law firm invoices to DCAA.  At least one U.S. Court of Appeals, the First Circuit, has specifically held that disclosure of attorney invoices for legal services in connection with a routine DCAA audit of incurred costs constitutes waiver of the attorney-client privilege.  United States v. Massachusetts Institute of Technology, 957 F. Supp. 301 (D. Mass. 1997); aff'd 129 F.3d 681 (1st Cir. 1997).  


PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

NAICS Codes are Serious Enough to Procurements Over When Not Right Global Solutions Network, Inc., B-290107, June 11, 2002. Global Solutions Network, Inc. protests the cancellation of request for proposals (RFP) No. 3-JC-212-11, issued by the Department of Labor for Job Corps program services in the Washington, D.C. area. Global also challenges the agency's sole-source award to the incumbent contractor for continuation of the services while the agency conducts additional review of its needs regarding size standard and set-aside terms, including related rulemaking efforts. We deny the protest. http://www.gao.gov/decisions/bidpro/290107.htm
Is it Okay for the ”King” to to Make Honest Mistakes?  Safety and Health Consulting Services, Inc., B-290412, June 10, 2002.  DIGEST: Post-award protest that agency should now consider protester's quotation because the agency lost and thus failed to consider it prior to award is denied; it is not permissible to make award to a firm whose quotation was lost by the government prior to the closing date because to do so would be inconsistent with preserving the integrity of the competitive system. Protester's claim for quotation preparation and protest costs is also denied since mere negligence or lack of due diligence by the agency, standing alone, does not rise to the level of arbitrary or capricious action which provides a basis for the recovery of quotation preparation and protest costs.

Document, Document and Document!  Johnson Controls World Services, Inc., B-289942; B-289942.2, May 24, 2002. DIGEST: Protest challenging the agency's best value source selection decision is sustained where the record shows that there is insufficient information and analysis in the record, which includes both a contemporaneous source selection statement and a post-protest addendum to that statement, to determine that the award selection was reasonable. 

A bit old but still timely -- Conducting Adequate MPC is Critical!  Priority One Services, Inc., B-288836, December 17, 2001. DIGEST: 1. Agency failed to perform a proper cost realism evaluation in awarding a cost reimbursement contract where the agency made no probable cost adjustments even where it identified costs that it believed were unrealistic and did not consider the proposed costs in light of the offeror's proposed technical proposals. 2. Agency's communications after submission of final proposal revisions with one offeror constituted discussions where the agency required the offeror to replace unacceptable personnel, and solicited other proposal revisions from that offeror, which entailed an increase in its proposed costs; thus, the agency was required to conduct discussions with all offerors whose proposals had been determined to be in the competitive range. 

 A long read but worth it! Conflict-of-interest rules to apply only to new A-76 studies, says GAO (By Jason Peckenpaugh)
In a decision that spares hundreds of public-private job competitions across the military from potential cancellation, the General Accounting Office has announced that new conflict-of-interest rules will not affect most ongoing A-76 studies. 

Conflict-of-interest guidelines issued in a December ruling will be applied only to new job competitions, GAO said in a May 29 decision http://www.gao.gov/decisions/bidpro/2861947.htm. The Navy, Army and Defense Logistics Agency had argued that retroactive application of the standard could derail the vast majority of their job competition studies, some of which are nearly finished. 

The ruling is the latest wrinkle in what is known as the Jones-Hill case, a long-running bid protest involving hundreds of base support jobs at the Naval Air Station in Lemoore, Calif. In December, GAO urged the Navy http://www.govexec.com/dailyfed/0302/032702p1.htm to restart its competition because employees on the in-house team had a conflict-of-interest. The Navy had used the same employee and private sector consultant to set performance targets for the competition and develop the in-house proposal to meet these targets. The two could have skewed the performance targets to favor the in-house bid, according to GAO. 

GAO essentially directed agencies to build a firewall between the employees who work on two stages of the job competition process: the creation of performance targets and the development of the in-house bid. But the military services often rely on the same employees to perform both functions. The Army, for example, claimed that GAO's ruling would jeopardize more than 83 percent of its ongoing competitions. 

GAO reaffirmed this ruling in its May 29 decision but limited it to new studies. "The fact is that disruption or cancellation of large numbers of studies will not serve the private sector firms who would presumably be disadvantaged by the conflicts, nor the agencies endeavoring to conduct the studies, nor the viability of the A-76 process overall," wrote GAO. 

GAO's December ruling also had wide reverberations at civilian agencies, many of which designed their competitive sourcing programs to avoid the appearance of conflicts of interest. In particular, many agencies awarded contracts to multiple support consultants and clarified that consultants who work on one phase of a job study cannot work on the others. 

The Navy still must perform a new cost comparison in the Lemoore competition under GAO's ruling.

Other things on the legal front: 

Court of Federal Claims cases check their website at:  http://www.uscfc.uscourts.gov/
Surety held responsible: WESTCHESTER FIRE INSURANCE COMPANY v. US, COFC No. May 22, 2002.  Judge Lydon denies the plantiff's motion for summary judgment and grants the government's motion for summary judgment on its counterclaim, including interest, in this surety claim case. The COFC finds that the surety is also responsible for a subcontractor's wage violations of Davis-Bacon and Contract Work Hours and Safety Standards Act. 

Every once in a while a case comes along that has language that is music to a government lawyer. The GAO rule that the government does not have to "spoon-feed" an offeror is one that comes to mind. This case has another as Judge Lydon's finds that "It is not the Government's responsibility ... to act as a nanny for the surety ...." 

Interesting cases from other courts:

Commercially Adopted Copyright From the 5th Circuit PETER VEECK, doing business as Regional Web v. SOUTHERN BUILDING CODE CONGRESS INTERNATIONAL, INC., 5th Cir., No. 99-40632, June 7, 2002.  A copyright rather than a public contract law case, but interesting just the same. In an en banc decision the court reverses the earlier ruling of a panel and finds that there is no infringement where a party publishes a copyrighted work  (a building code) when such code had been adopted as law by a community. Those list members who work with establishing recommended codes, such as the ABA Model Procurement code, may find this opinion of particular interest. 

Use the same Technique to pay Contract Costs as Originally in Contract:  From the Court of Appeals for the Federal Circuit:  HERCULES INCORPORATED v. US, CAFC 01-5103, June 5, 2002.   The CAFC affirms the COFC and agrees with the government "... that the incorporated FAR clauses ... clearly instruct that any refund of a tax that has been allowed as a contract cost must be credited or paid to the government utilizing the same factors by which the costs were originally determined to be reimbursable." (Original Case may be found on the Court of Federal Claims website)

 Only Interested Parties Can Play:  MD Public Service v. US, 4th  Cir., No. 01-1792, May 31, 2002. Fourth Circuit adopts the holding of the Federal Circuit in American Fed. of Gov't Employees, AFL-CIO v. United States, 258 F.3d 1294 that an interested party under the ADRA is limited to an "actual or prospective bidder or offeror" as provided in CICA 31 USC Sect 3551(2). Because the Maryland Public Service Commission was not a bidder, and the actual bidder in the case below did not appeal, the Public Service Commission has no standing and the appeal is therefore dismissed.
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