Contracting Policy Bulletin

March 2003

HQ AFSPC/LGC  Peterson AFB CO

Comments or suggestions regarding this Bulletin may be directed to HQ AFSPC/LGC DSN 

692-5250.  Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/, just click on the ‘Policy Bulletins’ button).

Deputy’s Desk – Just-in-time Contracting or “Too Little, Too Late?”
We’re seeing a disturbing trend in services acquisitions.  Many of the acquisition strategy panels we’ve attended in the past 12-18 months occur too late for any reasonable chance of contract award and smooth transition to a new contractor prior to the expiration of the existing contract.  Milestone schedules assume, either explicitly or through unrealistically optimistic timelines, that the Option to Extend Services clause will be used to extend performance for 6 months.  This clause is intended for use only when situations outside Air Force control prevent us from timely award of a contract.  Extension of a contract under this provision, except due to a protest or truly unforeseeable delay is a failure of planning or execution.

As contracting professionals, it is our responsibility to alert our customers when it’s time to start planning for timely follow-on acquisitions, help them establish realistic schedules, and elevate delays and roadblocks promptly to keep on track.  As the insurance salesmen love to say, “Failure to plan is planning to fail.”   Exercising the Option to Extend is an acknowledgement that we’ve all failed.  What are your plans?

Funding Travel to FY03 DAU Classes (from a SAF/AQXD 28 Mar 03 Email Msg)
Due to unanticipated reductions, centrally funded travel for Defense Acquisition University (DAU) courses is very limited and our travel funding policy has changed.  We also anticipate major changes to Defense Acquisition University (DAU) course schedule for the remainder of the year.  We are continuing to work with DAU to minimize the impact.  I regret the inconvenience this imposes on you.  

Effective with hybrid (Part A portion) and resident classes starting 7 April and later, centrally funded travel is available only for:

1.
ACQ 401, ACQ 402, ACQ 403, ACQ 404, ACQ 405, CON 234, PMT 352, PMT 401   

2.
All other courses, only those students that require a course to meet the certification requirements for the position the student currently encumbers (Priority 1 students)

This policy change immediately impacts some students who were planning to attend courses over the next 30 days.  Affected students with reservations, along with their supervisors and training managers, will receive a system-generated notification.  The student’s unit may elect to fund travel costs or the student may cancel without penalty.

I thank you for your patience and understanding as we work these issues. If you have any questions or need more information please don’t hesitate to contact the AF Acquisition Training Office at DSN 487-6580.   [CAROLYN BEAN WILLIS  Chief, Career Management and Resources Division, Office of the Assistant Secretary of the Air Force]
Service Contract Act Wage Adjustments
(Excerpt from June 2001 Policy Bulletin, Miscellaneous Section)

There have been many questions lately about application of wage adjustments to Service Contract Act covered contracts.  As we approach September, a bit of a refresher on the topic seems appropriate.  “The Service Contract Act of 1965 was enacted to ensure that Government contractors compensate their blue-collar service workers and some white-collar service workers fairly, but it does not cover bona fide executive, administrative, or professional employees.”  (FAR 22.1101)  The SCA rates differ depending upon the determinations established by Department of Labor for the performance area.  SCA is applicable to service contracts including those awarded under FAR Part 12, Acquisition of Commercial Items.

SCA in Fixed-Price Contracts

In fixed-price contracts, when the Service Contract Act is applicable (FAR 52.222-41), one of two FAR clauses 52.222-43 (multiple year or option year contracts) or –44 (other than multiple year or option) will also be included.  These clauses provide details on how to accomplish adjustments to either wage determinations or collective bargaining agreements as a result of changes to SCA when the wages and benefits are being paid at SCA levels.  (In contracts awarded under FAR Part 12 the Contracting Officer will select one of these clauses under the listing at FAR 52.212-5.)  The “at SCA levels” is an important consideration because SCA rates may or may not equate to what the company is paying to hire employees for work in an SCA covered position.  In fact, offerors may actually have to develop their pricing strategy to account for anticipated increases in salaries for personnel they need to retain who are already being paid above the SCA rate.  Thus, the fixed-price nature of the contract does not automatically mean the contractors will develop a proposal using only SCA rates.  The adjustment that is made under the clauses is only to those wages that are below a new SCA rate and only to the extent needed to match the revised rate.

SCA in Cost Contracts

The FAR does not provide an equivalent adjustment clause for cost contracts. This frequently raises a question of how to approach escalation in cost contracts to account for wage adjustments.  First, it is important to remember that in a cost contract the contractor will be paid actual costs associated with performance of contracted services.   Regardless of how a contractor may estimate the quantity of materials, number of hours or cost of materials and labor, the contractor will be paid the actual costs that they incur (higher or lower) to meet the service levels in the contract.   This is why cost contracts are considered to allocate greater risk to the government than the contractor.  The estimated cost established in a cost contract provides the government with the basis for budget projections and establishes the basis upon which fee and cost incentives are calculated.  The reasonableness and realism of the contractor’s proposed estimated quantities and costs are assessed and evaluated by the government prior to award.

Even though the contractor will be paid actual costs associated with performance, changes due to escalation impact estimated cost.  Estimated costs are used as the basis for determination of contractor incentives that are tied to cost.  

Estimated costs are also used in calculation of the basis for the fee negotiated.  Since contractors should have already have estimated some percentage of escalation in their proposal in building their cost proposal, the impact of a difference in the area of escalation is limited to the difference between their estimate of escalation and the actual escalation.  Only in the event of a significant variance between the proposed escalation and SCA would this present a difference that would be cost effective for the parties to pursue a new or increased fee amount.  

SCA in a Cost Contract Example   

Consider the following scenario:  

· A cost estimate based on an escalation of 3.1%, an estimated cost of $1M, $500K is SCA covered labor and $400K of that labor paid at the SCA rate and finally a target fee of 6% ($60,000). 

· Instead of 3.1% the actual SCA rate adjustment is 3.3%.

· The difference between these two rates would impact the estimated costs in a manner that would yield a net increase in fee of only $48.  This minimal amount of increased would be far offset by the costs to the contractor of preparing documentation to justify the increase. 

· If the situation were reversed, and the estimate based on 3.3% with an actual adjustment of 3.1%, the government would spend far more to processing a modification than the $48 savings would justify.  

· Clearly there will be cases where a contract modification would be justified to change the estimated value of the contract and the fee due to an SCA rate adjustment but the instances will be few due to the payment of actual rates for services rendered.

To close this discussion of SCA, below is a reprint on the topic of blanket wage determinations originally included in the April Policy Letter.

Elimination of the Blanket Wage Determinations Program: Phase out of the blanket program voids the agreement that relieved Air Force contracting personnel from submitting "informational SF98s" under the Wage Determination On-Line Program. This change in procedure is effective 1 Apr 01. After that date each time a wage determinations is obtained for use in a solicitation an "informational SF98" must be completed and submitted within 30 days to the Department of Labor. Instructions for completing the "informational SF 98 are found in the SCA Section of the DeskTop Guide located on the Air Force labor website https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/afciro/mission.htm.  The electronic SF 98 found under the SCA Wage Determinations may be used in lieu of filling out a hardcopy form.

 Berry Amendment and Buy American Act
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SAF/AQC letter dated 25 March 2003 (see attached) reminds all contracting officers that there is an increased emphasis on compliance with domestic source restrictions and in particular the distinct requirements of the Berry Amendment (10 U.S.C. 2533a) and the Buy American Act (41 U.S.C. 10a-10d).  It is important to note that the restrictions of the Berry Amendment apply to both end products and components.  Additionally, since the restrictions of the Berry Amendment are part of the DoD Appropriations Act, violations would generally result in violations of the Anti-Deficiency Act since appropriated funds would be utilized for unauthorized purposes.  Only the Secretary of the Air Force can approve any waivers for the above referenced subject.  For more information on the history of the Berry Amendment, see the October 2002 issue of the NCMA Contract Management magazine.





Informational Letter (INFO.LTR) Update

I.  INFO.LTR 2003-03, entitled Sustainment of Standard Procurement System
INFO.LTR 2003-03, issued 5 Mar 03, addresses the requirement for SPS sustainment to be the responsibility of the Wing.  Sustainment includes, but is not limited to, hardware, software, and training.  POM now for the out years!  It is essential that each unit obtain sustainment funding to support "Our Weapons System".  Each wing must be made to realize that the Standard Procurement System is a critical component to supporting the warfighter.

II.  INFO.LTR 2003-04 entitled Delegation of Authority for Procurement for Defense against or Recovery from Terrorism or Nuclear, Biological, Chemical or Radiological Attack

INFO.LTR 2003-02 was superceded by INFO.LTR 2003-04, issued 17 Mar 03.  The change was necessitated because SAF/AQCP deleted Contract Policy Memo 03-C-03 and issued Contract Policy Memo 03-C-04 in its place.  The instructions specified in INFO.LTR 2003-02 for all AFSPC Contracting Offices did not change in INFO.LTR 2003-04 

III.  INFO.LTR 2003-05, entitled Miscellaneous Change to Air Force Space Command Federal Acquisition Regulation Supplement

INFO.LTR 2003-05, issued 17 Mar 03, made changes to AFSPCFARS 5301.9505(c) regarding noncompetitive acquisitions.  It also incorporated the HQ change from LGC to PK.  
 AFSPC Policy Notes
I.  CE/Contracting/Industry Partnering Conference 

The conference was sponsored by the Air Force Civil Engineering Support Agency (AFCESA).  Approximately 60 people attended.  There were briefings from AFCESA, industry, SAF/AQCP, USAF/DPMS, AF PEO/SV, AF Audit Agency and NISH.  


a.  A couple of areas of interest were the rewrite of AFI 63-124, Performance-based Service Contract/QA Training, and the changes to OMB Circular A-76.



(1)  AFI 63-124 - The latest draft of 63-124 was distributed approximately two weeks ago for your review/comments.  SAF/AQC is planning to walk the final draft through for coordination so it can be effective in May.  As you could see from your review, the AFI is not a step-by-step implementation instruction but does provide the parameters in which we must perform.



(2)  Performance-based Service Contract/QA Training - The mandatory QAPC course will be revised to include such areas as risk assessment, how to develop metrics, SDSs, and team dynamics.  It was not determined who would be developing this training (AETC, DAU, commercial vendor, etc.).



(3)  Changes to OMB Circular A-76 - As for the upcoming changes for OMB Circular A-76, sounds like there will be numerous changes made based on the comments received.  The one year requirement for completion of the study will probably remain in the circular but they do realize that to meet the time line, a lot of upfront work must be accomplished such as market research and writing of the PWS before the announcement.  The timeframe for completion of a direct conversion will be 60 or 90 days.  They are proposing to establish centralized “strike teams” to work any study over 100 FTEs.  The circular will identify 8 major phases of A-76: project scope inventory analysis; market research; labor market analysis; CME analysis; SOW development; data collection; cost estimate development; and transition planning.  They stated that if an MEO wins, it will be treated like a contract; if level of effort increases then the MEO would be adjusted just like a modification would be made to a contract.  The circular will address a level of MEO surveillance.  There was talk of a fall timeline but that could change.  Bottom line:  The circular will not be what you saw last summer and with the numerous comments, more changes may be included before another draft is released for comment.


b.  Tied to the A-76, the AF Audit Agency who is tasked to perform the A-76 independent reviews briefed that they have an A-76 review guide for audit plans and SAF/AQC will place a link to it on their website.  Kathleen Miller of the AF Program Executive Office for Services (PEO for Services) provided a briefing.  As you are well aware, Mr Beyland is the SSA for all services acquisitions greater than $100M or A-76 studies over 300 FTEs.  Kathleen presented one slide for items they will require for an Acquisition Strategy Panel and the one that stood out to me was the requirement for all material (ASP slides, etc) to be to them two weeks in advance of the ASP.  She was going to put her briefing on the AFCESA website for us to obtain but so far I have been unable to get into the site so I will contact her to forward it to me and will get the full list out to you.  

II.  Environmental Conference 

The symposium in Nashville had approximately 1,300 attendees for the 4-1/2 days of briefings.  The symposium was sponsored by Air Combat Command, Air Education & Training Command, Air Mobility Command, and Air Force Space Command.  The first symposium a few years ago had 4 contracting personnel in attendance and this year there was 30.  They had added several contracting subjects to the briefing schedule and plan to add more in the future.  The majority of the attendees were from CE but included representatives from contracting, public affairs, JA, and safety--anyone involved with environmental issues.  An emphasis was placed on networking, CE/CONS teaming (getting contracting involved early on), the need for market research throughout the life of the contract, and it was an excellent forum for CE to understand contracting and for contracting to understand the environmental issues.  An area of hot discussion was Affirmative Procurement and the concern for collection of the data and reporting procedures – no new insight was provided by the briefer.  It was emphasized that CE and Contracting must work together for Affirmative Procurement to succeed.

III.  More Lessons Learned Working with AF PEO/SV – While these apply to all of our PEO-level programs, some of this information is also helpful to consider with some of our higher level programs which do not fall under the auspices of the AF PEO/SV.


a.  Cross-reference matrix – A tool that is not really required anymore for PEO level programs, but Mr. Beyland and his staff are strongly encouraging folks to use is a cross-reference matrix.  The purpose of this matrix is to help the BRAG (or Multi-functional Team under the draft AFI 63-124) track the program risks through the SOW, SDS, Sect. L, Sect. M, Award Fee (AF)/Incentive Plan, QASP (or Performance Assessment Plan under the draft AFI 63-124) and Metrics.  It is also a way to track the SDS to the QASP and Section L to Section M.  Bottom Line:  It is an all-encompassing tool to help BRAG insure that their solicitation and contract are complete documents and everything is aligned.
Example

	Program Risk Analysis
	SOW Para.
	SDS
	Sect. L
	Sect. M
	AF/Incentive Plan
	QASP
	Metrics

	Risk 1 -  Staffing (recruitment and retention)
	
	
	L.1.1, L.1.2, L.2 and L.3
	M.1.1, M.2, M.3, and M.4 
	Attach 3 – A. and C.
	
	

	Risk 2 – Phase-in/ Transition
	3.4
	
	L.1.1, L.1.5, L.2, and L.3
	M.1.2, M.2, M.3, and M.4
	Attach 3 – A.
	
	

	Risk 3 – Technical A
	1.3, 1.4, 1.5, 2.1 and 3.3
	2, 3, 4 and 6
	L.1.4, L.1.6, L.2 and L.3
	M.1.3, M.2, M.3, and M.4
	Attach 3 – B. and C.
	Attach 2 – B., C., D. and F.
	1

	Risk 4 – Technical B
	1.2, 2.2.3, 2.4, and 3.0
	5 and 7
	
	
	Attach 3 – B. and C.
	Attach 2 – E. and G.
	

	Risk 5 – Technical C
	2.3, 2.5, 4.2.6 and 4.5
	1, 5, 6 and 7
	L.1.7, L.1.8, L.1.9, L.2 and L.3
	M.1.4, M.2, M.3 and M.4
	Attach 3 – B. and C.
	Attach 2 – A., E., F. and G.
	2



b.  Four parts of acquisition – There are four primary parts to any contract that need to be thoroughly thought out and tied together during the acquisition strategy process in order to insure complete overall contract management after the contract is let:



(1)  Description of Services (from SOW), including the SDS



(2)  Quality – This includes the contractor’s quality control approach as well as the Government’s quality surveillance or insight into the contractor’s processes.



(3)  Metrics – These are the primary, high-level “measurements” that can be assessed to describe the general state or “health” of the contract.  These are the items that get reported to Mr. Beyland’s office on an annual basis to keep him informed about the programs under his authority.  They can be reported as simply as having a status of green (the mission is being met, the program is on schedule and within cost), yellow (there is some potential for concern – mission, schedule and/or cost - and you will be watching the program closely) or red (the contract is not working – mission, schedule and/or cost – and here is how you are going to fix it) and some additional information that supports that status level.



(4)  Incentives – This includes any type of incentive: award fee, incentive fee and award term.


c.  AFIs – As far as Mr. Beyland is concerned, there are only three (3) reasons why an AFI is needed:  (1) security, (2) safety and (3) environmental.  If the BRAG needs or wants a waiver from including an AFI in the requirement documents for any reason other than those stated above, Mr. Beyland will help you in any way that he can to get a waiver to the AFI from the functional OPR.


d.  SOW, Sect. L and Sect. M review before DRFP – Before you release a draft RFP (DRFP), Mr. Beyland and his staff will review the SOW, Sect. L and Sect. M.  Until you have the PEO/SV office’s approval, you CANNOT release the DRFP.  The reason for this ties back to an issue Mr. Beyland addressed at the AF Services Symposium (see the February 2003 Policy Telecon minutes).  That issue was we need to work harder to do the up-front work and develop a good DRFP and SOW so we make contractors want to come to us to do business and expend their B&P dollars. 


e.  Award Fee/Incentive Plans – Part of PEO/SV responsibility includes the post-award management of contracts.  As such, PEO/SV has indicated he will initially retain most, if not all, FDO responsibilities for any Award Fee type contracts within his portfolio.  With this in mind, and after having more closely reviewed several “draft award fee plans” recently, we will be focusing more on the content than in the past, whether or not they are PEO-level contracts.  We need to remember that Award Fees and Incentives should be tied as much as possible to the various programmatic/contract risks identified through your initial risk analyses developed during acquisition strategy.  We should not generally structure Award Fees to be broad-brush “have to exceed all SOW requirements“ to achieve “Exceptional” ratings.  Any award fees/incentives should be linked with areas of real concern, or to areas where we truly desire to achieve increased performance levels, and are willing to expend direct dollars (both to pay for actual contract performance and any incentive) to achieve them.  Also, consider using fixed-price or cost-plus incentive arrangements to achieve objectively measurable performance, rather than the more subjective, labor intensive award fee process.  


f.  ASP Slides – The PEO/SV will pencil you into their schedule for an ASP as soon as you have and pretty definitive idea of when you would like to hold the ASP.  However, they will not commit to that date until you have submitted a fairly final SOW, draft Acq Plan and the ASP slides.  These need to be submitted at least 2 weeks in advance of the ASP so the PEO/SV staff has time review the slides and talk with the BRAG to address concerns.  Then the PEO/SV staff member will try to pre-brief Mr. Beyland before the ASP.  This works to minimize the actual time for the ASP.  Mr. Beyland will do his best to accommodate your schedule, but sometimes there are last minute conflicts, so be prepared to be flexible.

IV.  Milestone Planning - Timing of info to AFSPC/CV 


We are getting pushback from the CV’s office for not having the read-ahead packages up to their office within the required 3-days prior to any briefing.  Folks really need to start planning into their milestone and inchstone schedules get packages to us with sufficient time for the staff to review and make any necessary corrections before sending the package up the chain to the CV’s office within the required timeframe.  That means having the package to us 4-5 days ahead of the briefing time so we can get the package reviewed and the staff package put together and staffed within the required timeframe.  That also means that the 3-days is the full 72 hours ahead of time.  For example, if the briefing is Tuesday Morning at 0900, then the package needs to be in the CV’s office by the previous Thursday at 0900, not Thursday afternoon.  If this continues to be a problem there may be ramifications such as postponing meetings to the next available time, which may be another month.

V.  Clarification to AFSPC AFWay Policy Issues 


There was a VTC with Contracting and Comm folks across the Command to discuss issues relative to AFWay.  Here are some of the recurring issues as they apply to Contracting.


a.  Who is held accountable for the IG Special Interest Item attached to the policy letter?  Base Comm Squadron


b.  AFWay requirement apply to contractors?  Yes, to contractors supporting AFSPC needs or tenants that AFSPC supports (see discussion below).  AFWay is set up to handle all kinds of credit card accounts (as opposed to just AF Government Purchase Card account numbers).  So, the contractor POC could be set up in the system as the “user/customer” and the “Base Purchase Cardholder” (this gives them a much higher purchase threshold authority than the “Organizational Purchase Cardholder”).  Then the QAE could be established in the role of “Resource Advisor” so they would still have a review/approval role in the process before the contractor actually makes the purchase.


c.  Apply to tenants?  Yes, if the MOA with the tenant provides that the host base Comm Squadron provides communications support for the tenant; including acquiring Comm equipment to support the tenant’s needs, tracking the tenant’s Comm equipment as part of the host base’s inventory and providing O&M and service support for that Comm equipment.  (NOTE:  You are highly encouraged to work this out with the tenant if they are a non-AFSPC AF tenant, because AFWay will eventually be mandatory across the AF anyway and they may as well start now).  If the MOA is set up such that the AFSPC host base Contracting Squadron provides contract support but the AFSPC host base Comm Squadron does not provide the communications support as stated above, then the use of AFWay is not required; however, see the note above.

VI.  SAF/AQC Contract Policy Memo 03-C-08 entitled Exceptions and Waivers to the Truth in Negotiations Act

[image: image3.wmf]Berry Amend

There are 3 stipulations that contracting officers must follow before a waiver may be granted by the HCA.  The FY2003 NDAA also mandates 2 new Congressional reporting requirements pursuant to TINA exceptions.  See the attached policy memo for additional information.  

GAO Highlights
Information on PROTESTS can be found at the AF Contracting Toolkit, http://www.safaq.hq.af.mil/contracting/toolkit/part33/ and Recent Bid Protest Decisions can be found by either going through the Toolkit or accessing directly at http://www.gao.gov/decisions/bidpro/bidpro.htm.

Please go to this site to read the details on the following decisions. 

Related to Past Performance:
Matter of:    Gemmo Impianti SpA 
File:              B-290427.2 
Date:            March 12, 2003 
DIGEST 
1.  Under a multi-service contract in which janitorial services comprise the majority of the work to be performed, the agency reasonably found past performance on contracts involving similar janitorial services more relevant than past performance on multi-service contracts where little or no janitorial services were involved. 
2.  Past performance of an affiliate may reasonably be credited to an offeror where the offer demonstrates a significant nexus between the affiliate's past performance and the offeror's proposal, such as evidence of shared performance under the prior contract and shared top level executive/management personnel of the two entities with a commitment for involvement by those personnel in performing the contract.

Matter of:   Science & Management Resources, Inc. 
File:            B-291803 
Date:          March 17, 2003 
DIGEST 
Protest that agency misevaluated awardee's past performance and price is denied where record shows that challenge to past performance evaluation is based on misunderstanding of the facts, and that price evaluation was legally adequate in context of a fixed-price contract.

Matter of:    Prime Environmental Services Company 
File:             B-291148.3 
Date:           March 4, 2003 
DIGEST 
Protest that contracting agency improperly evaluated protester's proposal with respect to the firm's performance history and certain technical areas is denied where the record shows that the evaluation was reasonable and consistent with the solicitation's evaluation factors.

Related to Past Performance & Price:
Matter of:   Rodgers Travel, Inc. 
File:            B-291785 
Date:          March 12, 2003 
DIGEST 
1.  Under solicitation for fixed-price contract that provided for a price realism evaluation, agency reasonably evaluated awardee's low price where it verified pricing; reviewed other contracts performed by awardee; considered additional information regarding awardee's reliance on overhead rates and commissions; and analyzed awardee's ability to make a profit while paying Service Contract Act wages. 
2.  Where solicitation did not provide otherwise, it was proper for agency to consider in past performance evaluation awardee's experience performing similar services as a subcontractor.

Matter of:    Cherokee Information Services, Inc. 
File:             B-291718 
Date:           March 3, 2003            
 DIGEST 
Protest that agency failed to make award on the basis of the lowest-priced proposal that had been included in the competitive range is denied where this contention is based on the protester's unreasonable interpretation of the solicitation, which contemplated award on the basis of a price/technical tradeoff.

Related to Evaluation Factors:
Matter of:    Mnemonics, Inc. 
File:             B-290961 
Date:           October 28, 2002 
DIGEST 
Where solicitation provided that technical evaluation factors would be evaluated against specified requirements on a “pass/fail” basis, and agency concluded that protester's proposal met all the stated “pass/fail” requirements, agency improperly excluded protester's proposal from the competitive range [deleted] because protester's proposal was “not among the most highly rated,” where the agency's determination was based on an assessment of proposals' “strengths” “weaknesses” and “deficiencies” under the factors that the solicitation indicated would be evaluated on a “pass/fail” basis, as well as under other undisclosed evaluation factors.

Matter of:   GROH GmbH 

File:            B-291980 

Date:          March 26, 2003 

DIGEST 

Protest that contracting agency improperly rejected proposal sent by facsimile as late is denied where the record does not establish that the agency timely received the protester's proposal and where, in any event, the solicitation did not include the clause authorizing submission of proposals by facsimile; notwithstanding the e-mail advice sent to the protester by the agency's point of contact, authorization for submission of facsimile proposals concerns the preparation of proposals and must be furnished to all offerors. 

Related to Past Performance, Clarification, Evaluation & Price:  
Matter of:    Landoll Corporation 
File:             B-291381; B-291381.2; B-291381.3 
Date:           December 23, 2002 
DIGEST 
1.  Agency reasonably evaluated awardee's past performance as “exceptional/high confidence” and protester's past performance as “satisfactory/confidence” where record shows that awardee's exemplary past performance was on “very relevant” contracts, while protester's generally positive past performance was on “semi‑relevant” contracts. 
2.  Contention that agency acted improperly in seeking clarification of one matter from awardee but not requesting clarification of other matters from protester is denied where agency is not generally required to seek clarification from all offerors and protester has not explained how its competitive position would have been affected if agency had sought the clarifications at issue here. 
3.  Protest that agency unreasonably evaluated the protester's and awardee's proposals is denied where the record shows the agency's evaluation of the proposals was reasonable and the protester's contentions represent only its disagreement with the agency's evaluation. 
4.  Protest that awardee's price was ambiguous is denied where the proposal was clear with regard to its proposed prices and conforms to the terms of the RFP. 


Inspector General  (Maj Lloyd Blackmon and MSgt Paul Aldrich)
Top 5 Recent Inspection Findings:

Performance Based Contracting:  CONS awarded and administered some contracts not in accordance with AFI 63-124 guidance. Specifically, statement of work was not outcome based and BRAGs didn't function effectively. 
PNMs: CONS did not accomplish documentation to support fair and reasonable prices on numerous negotiated purchases over the micro-purchase threshold.  
Legal Reviews: CONS did not obtain required legal review on a modification to settle a contractor claim.  Be careful also with other required reviews on solicitations, awards, and other contract actions.
 

Market Research:  CONS did not conduct market research appropriate for the circumstances of several acquisitions nor was there sufficient justification as to why market research was not conducted.  

Orderly Room activities: CONS did not ensure personnel kept prompt and accurate leave records, did not ensure completion of all required Family Care Program files, and did not properly administer the Weight and Body Fat Management Program.  
Congratulations to recent IG "Professional Performers":  Capt Joseph "JP" Peloquin (45 CONS), Mr. Glenn Scanes (45 CONS), 1Lt Jill Boese (61 CONS), TSgt Leroy Buchanan (61 CONS), TSgt David Dornburgh (61 CONS), and A1C Amy Chauvin (50 CONS)

AFSPC/PK Website:  Same URL--Different Format
On 28 March 2003, AFSPC/PK posted its new web format.  The url remains the same (http://www.spacecom.af.mil/hqafspc/contracting/) but there are some format changes…for example, now the menu selection is on the left side of the screen and some of the menus have sub-menus (those with yellow arrows)—simply roll the mouse over the selections and click to select.  

Many of the pages look similar to before but we’ve added the home page menu to all of the pages where possible.  We hope to have all of the links completed shortly.  If there’s an item that you think should be included in our main menu, please send the webmaster an e-mail (LGCWeb.Master@peterson.af.mil) and we’ll look into it.

As a REMINDER, you may need to select the “REFRESH” button on the menu to pull up the new web page.
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More Web Info

In keeping with the 4 March 2003 AF-CIO policy memo, future policy/information letters from AFSPC/PK will list the organization symbol (e.g., AFSPC/PKP) in the closing paragraph, rather than an individual name, along with the actual staff POCs phone number.  Previously issued letters, briefings, etc., will remain as originally issued and will not be redacted.  The signature block (with the manager’s complete name, title, etc.,) will remain in full as total.

Miscellaneous
I.  Superintendent Change at 460 CONS, Buckley AFB CO

We’d like to wish MSgt(S) Linda Adair farewell as she heads to Korea for an unaccompanied remote tour of duty.  We all wish you a safe transition, Linda!  At the same time, we’d like to welcome TSgt Kelvin Delaney, who is stepping up to the superintendent position—congratulations Kelvin!

II.  DAU Continuous Learning Modules – Great Resource to Obtain CL Credit!
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DAU has an established goal of developing 12 Continuous Learning (CL) modules per year as well as maintaining the modules currently on the DAU Continuous Learning Center (CLC) Site.  As of 28 Jan 03, there were 41 modules on the CLC site with several more in development during 2003.  The attached list includes current CL modules, the modules under development by DAU and the Office of Defense Procurement and Acquisition Policy proposed list of CL modules for 2004. Currently there are more than 35,000 registered users on the CLC site.  To review these modules, go to  http://clc.dau.mil/ and select “Learning Center” on the left side of the screen to access the modules (you may have to hit the REFRESH button).  The modules can be browsed or, upon login and completion, you will receive credit toward the annual continuous learning requirement.  

Websites

Policy, to include:  OFPP Memos, DDP Memos, AF Acq Excellence, Prin Dep Asst Sec (Acq&Mgmt) Memos, Prin Dep Asst Sec (Contracting) Policy/Info Memos, Contracting Related Memos, Source Selection Policy, Supp to DDP & OFPP Memos, AF Class Deviations, and Enduring Freedom Memos:

http://www.safaq.hq.af.mil/contracting/policy/index.cfm
Defense Procurement and Acquisition Policy:  http://www.acq.osd.mil/dpap
DFARS Change Notices:  http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS News (subscribe/unsubscribe):  http://www.acq.osd.mil/dp/dars/dfarmail.htm
DoD Class Deviations:   http://www.acq.osd.mil/dp/dars/classdev.html ) 

What’s New in Defense Procurement:  http://www.acq.osd.mil/dp/

SAF/AQ What’s New Site Summary:  http://www.safaq.hq.af.mil/contracting/newevents/
FAR FACs:  http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAR News (subscribe/unsubscribe):  http://www.arnet.gov/far/mailframe.html

AFFARS AFACS:  http://farsite.hill.af.mil/regst1.htm#AFAC
AFSPCFARS:  http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)


AFSPC Information (Policy) Letters:   http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
Protest Guide:  http://www.safaq.hq.af.mil/contracting/toolkit/part33/
Protest Summaries:  http://www.gao.gov/decisions/bidpro/bidpro.htm
Contract Financing:  http://www.safaq.hq.af.mil/contracting/toolkit/part32/
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

OFFICE OF THE ASSISTANT SECRETARY
26 MAR 2003

Contract Policy Memo 03-C-08
MEMORANDUM FOR ALMAJCOM/FOA/DRU (CONTRACTING)

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJECT: Exceptions and Waivers to the Truth in Negotiations Act

The attached memorandum from the Director, Defense Procurement and Acquisition
Policy, describes changes in the Truth in Negotiation Act (TINA) based upon Section 817 of the
FY 2003 National Defense Authorization Act. These changes define the term "exceptional case"
in the justification of TINA waivers and provide for reporting of such waivers. Additionally,
there is a requirement for the reporting of major procurements using the “commercial exception”
for submission of cost or pricing data.

The new policy adds three stipulations that must be determined before the Head of the
Contracting Activity (HCA) can grant a waiver. They are:

1. the property or service cannot reasonably be obtained without the waiver;

2. the price can be determined reasonable without submission of cost or pricing data
and

3. there are demonstrated benefits to granting the waiver.

In the past, nearly all Air Force waivers were granted because we were able to determine
the price as reasonable using price analysis and because the benefits of granting the waiver,
usually saving proposal costs or time, were justifiable. This approach adheres to stipulations 2
and 3 above. However, stipulation 1 places greater emphasis, and possibly, limitations on our
ability to grant future waivers. The stipulation is that waivers will be granted only when it is
clearly demonstrated that the item or service cannot reasonably be obtained without the waiver.
As such, merely showing that the procurement will be streamlined by granting a waiver is not
sufficient. There must be compelling rationale and documentation that demonstrates that
obtaining cost or pricing data is not reasonable, therefore a waiver is justified.

The Authorization Act also mandates two new Congressional reporting requirements
pursuant to TINA exceptions: (1) TINA waivers over $15 million that are based upon an
exceptional case; and (2) all procurements over $15 million in FY 2003, using an exception
under FAR 15.403-1(b)(3) where a commercial item determination was issued. The listed
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procurements must document the basis for determining the item commercial and a determination
of price reasonableness.

HQ AFMC/PKPC is designated as the focal point for consolidation and further reporting
to DoD of the above required actions. Therefore, in these specific instances, request that you
provide them with a copy of the approved waiver. Each waiver must address the three
stipulations listed in the Authorization Act. Also, it is very important that these actions are
accurately and completely coded on the appropriate DD Form 350. For consistency in reporting,
please use the format located at: https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/pkpc/
/tina.htm.

If there are any questions please contact Mr. Virgil Hertling, HQ AFMC/PKPC, DSN
986-0446, Commercial (937) 656-0446, or e-mail virgil.hertling @ wpafb.af.mil.

—
IJ\Q/\— b -

C LIE E. WILLIAMS, JR.

Deputy Assistant Secretary (Contracting)

Assistant Secretary (Acquisition)

Attachment
OSD-DPAP/P memo, dated 11 Feb 03





OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, DC 20301-3000

ACOUISITION.
ArCOUISITION, Fehruary 11, 2003
AND LOGISTICS

DPAP/P

MEMORANDUM FOR DIRECTORS, DEFENSE AGENCIES

ACTING DEPUTY ASSISTANT SECRETARY OF THE
ARMY (POLICY AND PROCUREMENT), ASA(ALT)

DEPUTY ASSISTANT SECRETARY OF THE NAVY
(ACQUISITION MANAGEMENT), ASN(RDA)

DEPUTY ASSISTANT SECRETARY OF THE AIR FORCE
(CONTRACTING), SAF/AQC

EXECUTIVE DIRECTOR, ACQUISITION, TECHNOLOGY,
AND SUPPLY (DLA)

SUBJECT: Exceptions and Waivers to the Truth In Negotiations Act

The Federal Acquisition Regulation, at FAR 15.403-1(c)(4), authorizes the Head
of the Contracting Activity (HCA) to waive the requirement of the Truth in Negotiation
Act (TINA) that contractors certify that cost or pricing data they have submitted in
support of a proposed contract price is current, accurate, and complete. Such waivers
may be granted by the HCA in exceptional cases. Section 817 of the National Defense
Authorization Act for Fiscal Year (FY) 2003 directs that specific guidance be issued
regarding the circumstances under which it is appropriate to grant such a waiver.

The FY 2003 Act stipulates that the grant of an exceptional case waiver shall be
made only upon a determination that (1) the property or services cannot reasonably be
obtained under the contract, subcontract, or modification, without the grant ol the waiver;
(2) the price can be determined to be fair and reasonable without the submission of
certified cost or pricing data; and (3) there are demonstrated benefits to granting the
waiver. Effective on the date of this memorandum, HCA’s are hereby directed to comply
with the foregoing guidance when granting exceptional case TINA waivers.

The FY 2003 Act also includes a requirement for the submission of an annual
report to Congress that identifies all exceptional case TINA waivers granted during a
given fiscal year for any contract, subcontract, or modification expected to have a value
of $15 million or greater. Accordingly, no later than November 30, 2003, and in every
subsequcnt year, the addressees shall submit a consolidated report to the undersigned that
identifies all exceptional case waivers to TINA granted during the fiscal year just ended
that are subject to this reporting requirement. The report shall identify each waiver,
provide an explanation of the basis for the HCA’s dctermination to grant the waiver, and
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describe the specific steps taken to cnsurc that the pricc of the applicable contract,
subcontract, or modification, was fair and rcasonable.

The FY 2003 Act also requires that the foregoing report include an identification
of exceptions to TINA for contracts, subcontracts or modifications expected to have a
price of $15 million or more made pursuant to FAR 15.403-1(h)(3), because the item
being acquired is commercial. Accordingly, please include a separatc scction in your
report that lists exceptions made to TINA for actions $15 million and above where the
exceplion is based upon a commercial itemn determination. This listing shall identify the
basis for determining that the item is commercial, and the specific steps taken to ensure
that a fair and reasonable price was negotiated for the requirement.

On a related matter, the GAO recently noted a wide spectrum in the quality of the
data and analyscs used to support TINA waivers, and recommended we address two
situations in particular: (1) whether a TINA waiver can be granted for part of a proposed
price, and (2) whether unpriced options can be the subject of TINA waivers.

A TINA waiver may be made applicable to part of a contractor's proposed price
when it is possible to clearly identify that part of a contractor's cost proposal to which the
waiver applies as separate and distinct from the balance of the contractor’s proposal. In
granting a partial waiver, in addition to complying with the guidance previously noted,
the IICA must address why it is in the government's best interests to partially waive
TINA, given that the contractor has no objection to certifying the balance of its cost

proposal.

Because it has no price, an unpriced option cannot be subject to TINA certification
requirements. The government cannot agree in advance to waive TINA certification
requirements for an unpriced option, and can only consider a waiver at such time as the
contractor proposes a price that would otherwise be subject to a TINA certification.

This guidance will eventually be superceded by its formal incorporation into the
Detense FAR Supplement. Questions regarding this memorandum may be directed to
Mr. Richard G. Brown, at Richard.G.Brown @ osdmil or 703-695-7197.

Deidre A. Lee
Director, Defense Procurement &
Acquisition Policy
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Sheet1

		Consolidated Continuous Learning Modules

		Current Modules		Type		Funded		ICW

		COTS Acquisitions For Program Managers		T		AI

		Commercial Item Determination: Executive Overview		T		AI		Services

		Commercial Item Determination CD ROM Students Only

		Commercial Item Determination		T		AI		Services

		Contracting Overview		T		DAU

		Contractual Incentives		T		AI

		Cost Estimating Overview		T		DAU

		Cost as an Independent Variable (CAIV)		T		DAU

		DoD 5000 tutorial

		DoD Government Purchase Card Tutorial		T		DAU

		Earned Value Management System		T		DAU

		Fiscal Law Tutorial		T		AF

		Fundamentals of the Integrated Product Teams		T		DAU

		GSA SmartPay WBT - Purchase Card Program		T		GSA

		Introduction to R-TOC		T		DAU

		International Armaments Cooperation

		Part I		T		AI		ST&S

		Part II		T		AI		ST&S

		Part III		T		AI		ST&S

		Javits-Wagner-O'Day Tuturial		T		DAU

		Knowledge Management: Building Your Community of Practice		T		AI		DAU

		Market Research		A		AI		Joint Staff

		Other Transactions Authority (OTA) for Prototype Projects: Comprehensive Coverage		T		AI		DP

		Other Transactions Authority for Prototype Projects Overview		T		AI		DP

		Past Performance Information		T		AI

		Past Performance Information CD ROM Students Only		T		AI

		Performance Based Payments Executive Overview		T		AI

		Performance-Based Logistics		T		DAU

		Profit Policy Revisions

		Requirements Generation		T		AI		Joint Staff

		Risk Management		T		DAU

		Scheduling		T		DAU

		Section 803 Competition Requirements for Services

		Six Sigma: Concepts and Process		T		IND

		Understanding and Utilizing Performance Based Payments		T		DAU

		Work Breakdown Structure (WBS) Overview		T		DAU

		Current Briefings

		Acquisition of Services

		Commercial Acquisition

		Implementing Price-Based Acquisition

		Introduction to Interoperability

		Modules under Development (FY-03)		Type		Funded		ICW

		Commercial Lessons Learned		A		DPAP		Services

		Evolutionary Acquisition

		Evolutionary Acquisition I		A		DPAP		DAU/Industry

		Evolutionary Acquisition II		A		DPAP		DAU/Industry

		Intellectual Property (IP) Overview

		IP Segment I		A		DPAP		Services

		IP Segment II		A		DPAP		Services

		IP Segment III		A		DPAP		Services

		Knowledge Management Update		T		DPAP		DAU

		Other Transactions: Lessons Learned		A		DPAP		DDR&E/DP

		Packaging		T		DPAP		DCMA/DAU

		Performance-Based Service Acquisition		T		DPAP		GSA/DAU/    Industry

		Price-Based Acquisition		T		DPAP		Deleted

		R&D Acquisition		T		DPAP		DDR&E/DP

		R&D Outreach		A		DPAP		DDR&E/DP

		Rockwell Collins		A		DPAP		Industry

		A Case Study in Developing Logistics Requirements		T		DAU

		DLA Best Value Capabilities for consideration in PBL and Total Life Cycle SustDPAPnment Management		T		DAU

		DCMA Support to Program Management Offices		T		DAU

		Subcontractor Mgmt.		T		DAU

		Mgmt. of Modifications		T		DAU

		Information Assurance for Program Managers		T		DAU

		Joint and Multi-Service Test and Evaluation		T		DAU

		Lean II: Six Sigma		T		DAU

		ISO 9001/AS 9100		T		DAU

		Small Business Utilization		T		DAU

		OSD Comptroller, Financial Management Modernization Program Update		A		DAU		OSD/Comptroller

		Deliverables for FY 04		Type		Funded		ICW

		Award Term Incentives		T		DPAP

		Acquisition Strategies to Achieve Total Systems Management		T/A		DPAP		Logistics

		Evolutionary Acquisition

		Evolutionary Acquisition  -- Awareness Two		T		DPAP		DAU/Industry

		EA -- Requirements		T		DPAP		DAU/Industry

		EA -- Systems Engineering		T		DPAP		DAU/Industry

		EA --- Program Management		T		DPAP		DAU/Industry

		EA--- PPBS/Contracting		T		DPAP		DAU/Industry

		Asset Management/Unit Identifier Code		T		DPAP		DLA/DCMA

		Integrated Program Management		T		DPAP		Industry

		Intellectual Property (IP)

		Intellectual Property IV		A		DPAP		Services

		Intellectual Property V		A		DPAP		Services

		Intellectual Property VI		A		DPAP		Services

		Interoperability (Guide Book only)		T		DPAP

		Price Reasonableness		T		DPAP		DP

		Requirements, Acquisition & Logistics Process Integration		T		DAU/DPAP		DAU

		Tech Transition Overview		A		DPAP		DDR&E/DAU

		Tech Transition Training		A		DPAP		DDR&E/DAU

		The FY-04 DAU modules are TBD
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC

Office Of The Assistant Secretary
25 MAR 03

MEMORANDUM FOR ALMAJCOM/FOA/DRU (CONTRACTING)

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJECT:  Domestic Source Restrictions Compliance

I want to stress the importance of continued emphasis on compliance with domestic source
restrictions, and in particular the distinct requirements of the Berry Amendment (10 U.S.C. 2533a) and
the Buy American Act (41 U.S.C. 10a-10d).

The Berry Amendment places stringent domestic source restrictions on designated items — food;
clothing; tents/tarpaulins/covers; cotton and other natural fiber products; woven silk or woven silk blends:
spun silk yarn for cartridge cloth; synthetic fabric or coated synthetic fabric; canvas products; wool; any
item of individual equipment; specialty metals; and hand or measuring tools. These restrictions are
implemented at Defense Federal Acquisition Regulation Supplement 225.7002 and apply to acquisitions
greater than the simplified acquisition threshold. In general, the items must be grown, reprocessed,
reused, produced, or melted (specialty metals) in the United States. It is important to note that the
restrictions of the Berry Amendment apply to both end products and components, and that only the
Secretary of the Air Force can approve waiver requests. There has been ongoing Congressional interest
in potential Berry Amendment violations, heightening the sensitivity within both the Air Force and
contractor procurement communities on minimizing the potential for inadvertent violations. The
attachment provides suggested actions that will assist you in this area.

The Buy American Act, implemented at Federal Acquisition Regulation 25.1, restricts the
purchase of supplies that are not domestic end products when they are for use in the United States. It
applies to acquisitions that exceed the micro-purchase threshold. For manufactured end products, the Buy
American Act uses a two-part test to define a domestic end product: the article must be manufactured in
the United States; and the cost of domestic components must exceed 50 percent of the cost of all the
components.

We are currently developing a training module to assist you with the complexities and nuances
associated with the implementation and corresponding exceptions to these areas. The estimated
completion date for this training material is 31 March 2003. In the interim, please take any steps
necessary to ensure that our contracting community is fully informed on this matter. My staff stands
ready to assist you. Please contact Mr. Dave Powell, SAF/AQCP, (703) 588-7062, DSN 425-7062 should

you require any assistance.
(_._
QQE‘ e
WILLIAMS, JR.

Deputy Assistant Secretary (Contracting)
Assistant Secretary (Acquisition)





SUGGESTED ACTIONS TO MINIMIZE BERRY AMENDMENT VIOLATIONS

Full Text Clause Inclusion: The Berry Amendment is implemented primarily by DFARS
clause 252.225-7012. DFARS clauses 252.225-7014 and 252.225-7015 are used to implement
the Berry Amendment for specialty metals and hand or measuring tools respectively. There is no
distinct contractor certification required. This fact, coupled with the statutory background of the
clause and the frequent confusion with the Buy American Act, makes these clauses ideal
candidates for full-text inclusion in the solicitation.

Pre-Proposal Conference: When acquiring a Berry Amendment covered item, the domestic
source restrictions required should be specifically identified to potential offerors at any pre-
proposal conference. This not only will stress the requirements, it provides an open forum to
address and correct any contractor misunderstandings (e. g., different than the Buy American
Act) prior to proposal preparation.

Preaward Surveys: The requirements of the Berry Amendment may require a vendor to
oversee procurement practices at multiple lower-tier subcontractor levels, as well as to segregate
material and/or inventory to ensure only complying products are delivered to the Government.
This process may not be a standard industry practice, particularly when acquiring commercial
items. Therefore, when acquiring an item subject to the restrictions of the Berry Amendment
and a preaward survey is requested in accordance with FAR 9.106, buying activities should
consider requesting the survey confirm the contractor’s ability to trace the origin of materials
incorporated into the end item being procured.

Negotiation Discussion Point: When a negotiated procurement occurs for a Berry covered
item, the restrictions should be a mandatory discussion point with the offeror. Offerors can be
asked to provide written confirmation of their understanding of the requirements in their final
proposal revision or other submitted documentation.

Federal Supply Schedules: Because the restrictions of the Berry Amendment only apply to
the DoD, items on Federal Supply Schedules (FSS) do not necessarily comply with the
restrictions. DoD ordering activities are responsible for ensuring that any order placed against an
FSS for a Berry covered item that exceeds the simplified acquisition threshold is in compliance.
Vendor acknowledgement of their products compliance with the Berry Amendment should be

added to the order file.

Attachment






