Contracting Policy Bulletin             

November 2002

HQ AFSPC/LGC  Peterson AFB CO

Comments or suggestions regarding this Bulletin may be directed to HQ AFSPC/LGC DSN 692-5250.  Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/, just click on the ‘Policy’ button).

  Deputy’s Desk
With our new format for the bulletin, Col Smith and I agreed to alternate on notes of general interest across the command.  After Col Smith’s upbeat introduction last month, I feel bound to inject a proper “Bah, humbug” atmosphere with a note on something we need to keep focused on improving—our evaluation of performance risk in source selections and PPT acquisitions.  As Margaret Gillam has been reporting to you all, AFSPC is doing a great job in assessing the on-going performance of our contractors.  Where we continue to see room for improvement is how we use past performance data in developing the risk assessment.

The most significant weakness we see is defining too narrowly what constitutes relevant past performance, combined with too much emphasis on relevance rather than quality of past performance.  Our bias in looking at an offeror’s past contracts should be to interpret relevance as broadly as possible, rather than insisting on performance of tasks that precisely match all those tasks on our current acquisition.  We should look for past contracts with comparable technologies, complexity, and management challenges, rather than only those that closely mirror the current requirement.   Frequently we have spent lots of time and energy debating whether a past effort was “highly” relevant, “somewhat” relevant, or just “relevant.”  These are highly subjective decisions that can easily lead to hair splitting and cause us to lose sight of the much more important half of performance risk assessment.  The real question we should be asking in the initial screening of past contracts is whether a contractor’s performance on any given contract is likely to be a reasonable predictor of how well that contractor will perform our requirement.  If it is, the contract is relevant and we should then look hard at how well the contractor performed that effort.  If it’s not likely to be a reasonable predictor, it’s not relevant and there’s no need to waste any more time on that contract. 

Mike McAdams, Assistant Chief, Contracting Division
 DoD
I.  DFARS Case 2002-D0021 - Section 824

Final Rule issued 25 Oct 02 (DFARS Case 2002-D0021) updates the requirements to qualify as a Contracting Officer, as required by Section 824 of the FY02 Defense Authorization Act.  It requires a baccalaureate degree and at least 24 semester credit hours, or equivalent, of study from an accredited institution of higher education in any of the following disciplines:  accounting, business finance, law, contracts, purchasing, economics, industrial management, marketing, quantitative methods, and organization and management.  It eliminates the option of passing an examination to demonstrate knowledge, skills and abilities comparable to the 24 semester credit hours.  These do not apply if you were a Contracting Officer with authority to award and administer contracts prior to 30 Sep 00.

II.  Agency Improperly Issued FSS Delivery Order Without Seeking Lowest Price
Although this case does not directly apply to what AFSPC buys, it is a good lessons learned considering the increased use of GSA Federal Supply Schedules (FSSs).  The GAO sustained a protest where an agency improperly issued a delivery order under the FSS to the only firm on the schedule, even though the agency knew that identical services were available at a lower price on another schedule.  The Army had an on-going requirement for language training services and has been meeting this need with the issuance of one-year delivery orders under the FSS with Worldwide Language Resources (WLR), the incumbent.  Through several protests filed by REEP, Inc., which were denied, the Army had actual knowledge that REEP could also provide language training services.  However, WLR was the sole vendor under FSS No. 69 and REEP, which had the lowest prices under the FSS contract, was one of multiple vendors providing language training service under FSS No. 738-II.  REEP contended that it was improper for the agency to award the delivery order to WLR without considering the vendor prices under FSS No. 738-II.  GAO stated that :Agencies are not required to conduct competitive acquisitions when making purchases under the FSS . . . so long as award is made to the vendor providing the best value to the government at ‘the lowest overall cost’,” citing FAR 8.404(a).  In doing so, the agency is required to consider “reasonably available information, typically by reviewing the prices of at least three schedule vendors,” citing FAR 8.404(b)(2).  Here, GAO said, the agency’s only explanation for its actions is that it placed the delivery order with WLR because it was the only vendor with a contract under FSS No. 69.  “However, the record shows that the agency had actual knowledge of numerous other vendors that offered the same language training services under FSS 738-II,” and the agency did not assert that there is anything unique about the training offered by WLR under it FSS contract.  Therefore, the GAO concluded that the agency failed to consider the reasonably available information at its disposal before making the award, and sustained the protest.

FAR - Clarification
I.  Simplified Acquisition Threshold Versus Simplified Acquisition Procedure 
FAR 2.101 definitions: 

Simplified Acquisition Threshold (SAT):   $100,000 (except in contingency operations when the term means $200,000)


Simplified Acquisition Procedure (SAP):  the methods prescribed in FAR Part 13 for making purchases of supplies or services 


It was discovered during a few PMRs and IG inspections that some people have been using the terms SAT and SAP interchangeably, especially on acquisitions under FAR 13.500, Test Program for Certain Commercial Items.  

All acquisitions over $100,000 still need to use the order of precedence to determine if the acquisition should be set-aside for 8(a), HUBZone, or SB.   This is also true when using the test program for commercial items since it allows you to use SAP but does not change the SAT. 

II.  Applicability of Pre-Award Notices Under the Test Program for Certain Commercial Items
FAR 15.503 states when using a small business set-aside, the CO shall notify each offeror in writing prior to award, upon completion of negotiations and determinations of responsibility, the name and address of the apparently successful offeror.  This relates to:  

FAR 19.302(d)(1), Protesting a SB representation, states to be timely, a protest by any concern or other interested party must be received by the CO by the close of business of the 5th business day after bid opening or receipt of the special notification from the CO that identifies the apparently successful offeror and refers readers to 15.503(a)(2).

The question was asked how this relates to FAR 13.500, Test Program for Certain Commercial Items, which authorizes the use of simplified procedures for acquisition of supplies and services between $100,000 and $5,000,000.  Under the test program COs may use any simplified acquisition procedure in this part.

A literal interpretation of the FAR would conclude the pre-award notice required by 15.503 would not apply to the test program for commercial items.  However, we’re sure it was not the intent to remove the opportunity for small business to protest the SB representation prior to award.  The common sense approach would be to still send out the notification prior to award.  We believe if a SB protested the awardee’s SB size after award and wins, the GAO or SBA Office of Hearings and Appeals would probably require a T4C and a new award or a re-competition.  It is much better to wait 5 days and possibly pick winner #2 than to T4C and recompete!     
Contractor Performance Assessment Reporting System (CPARS)  

FAR 42.1502 requires an annual evaluation to be completed on Contractor performance for those contracts:

· >$1M for services and information technology

· >$5M for systems and operations support

· >$100k for health care and fuels

In accordance with AFFARS 5342.1503, the system we use to collect that information on is the web-based, Navy CPARS.

· AFSPC has 97 CPARS which should be in process right now to ensure that they meet their deadlines for completion (72 of those evaluations will become overdue on 28 Jan 2003)

The evaluations are a collaborative process between the functionals, technical, quality assurance, contracting personnel and other Government individuals knowledgeable of the Contractor’s performance (e.g., Defense Contract Management Agency).  The Contractor, in turn, has a mandatory 30 days to review/comment on the evaluation.  The total time allowed in the CPARS for completing the evaluation is 120 days.

As a reminder, it is AFSPC policy that a Contracting Officer MUST review each CPAR prior to its transmittal to the Contractor.

Special emphasis for evaluations this year:

· Quality of narratives:  Ensure that your narratives give future source selection officials—who will use the evaluations for determining best value in contract 

awards—a comprehensive review of the Contractor’s performance

· Benefit to the Government:  Review the ratings to see the level of benefit to the Government which must be addressed for the various ratings.  (You can see the definitions for the ratings by clicking on the “Ratings” area of the form—a drop-down menu will provide those definitions.)

· Contractor Small Business Subcontracting Plan Goals:  On the Systems form, address whether the Contractor met its small business subcontracting plan goals in Block 18d(2), Subcontract Management.  On the Services/Information 
Technology/Operations Support form, address whether the Contractor met its small business subcontracting plan goals in Block 18d, Business Relations. 

Construction and Architect-Engineer (A-E) Evaluations:

In the summer of 2002, the Corps of Engineers made system enhancements to its on-line A-E Contract Administration Support System (ACASS).  As a result, the upload and download of evaluations for both construction (on the Construction Contractor Appraisal Support System—CCASS) and A-E Contractors is completely web-based.  The thresholds for submitting evaluations are:

· >$25k for A-E (or orders)

· >$500k for construction

· >$10k if the contracts were terminated

Per FAR 36.2 and 36.6, evaluations must be completed at the time of final acceptance of the work, at the time of contract termination or at other times as appropriate.  Please note that for 

A-E, an additional evaluation must be completed once the design is constructed.

For additional information, see the attached joint CE/CONS information letter.

	Click on this icon to get Info Letter  ►
	
[image: image1.wmf]"Info Letter2002-03 

Jt CES CONS Ltr on CCASS ACASS.pdf"




Priorities
The following guidelines are provided with respect to JWOD, SLA and Small Business priorities:

1.  JWOD has priority over SLA and small business (if JWOD is already on the procurement list for that service and location); if it's not on the list for services/location, then you have to either go sole source to the SLA or have a SLA/Sm Busn competition if SLA has expressed an interest.  (For the JWOD procurement list, see http://www.jwod.gov/jwod/p_and_s/p_and_s.htm)

2.  You may enter negotiations directly with the RSA and not compete it...see AFI 34-206 (para 3.9) (Thanks to Theo Watson from Buckley for sending this AFI!)

	Click on this icon to get AFI 34-206  ►
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3.  You must automatically send a copy of the solicitation to the SLA for mess attendant services even if they haven't expressed an interest and if the SLA has a firm for that area

4.  Full food service (prep and serving) is not applicable to RSA but mess attendant (e.g., cafeteria line) is RSA.

Additional information on JWOD:  

· JWOD prices are pre-established, however, mix of hours and skill types are negotiable and a CO always has to get to fair and reasonable.  Be sure that you check the list under both mess attendant and food service on the JWOD priority list--food services can be listed under both categories.

· SLA Sole Source or Competition with Sm Busn:  For mess attendant service/cafeteria line, you may either enter negotiations directly with the SLA (sole source) OR if your market research shows that you could have small business competition (HUBZone competition--just as an example), then the CO decides on whether they want to go sole source or a SB competition w/the SLA. If the SLA is within the competitive range, they would be awarded the contract.  If they are not, then they are thrown out of the competition and you would conduct a HUBZone competition (using our example only)...Please remember that whenever firms propose, they are putting up bid and proposal costs...you must include in your RFP (and while doing market research) the fact that if the RSA is in the competitive range, they will automatically be awarded the contract.  This may very well be a factor in whether or not a firm wants to propose which may also have an influence on your market research results.  SLA is administered through the Dept of Education; if there's a protest, it will go through DOE not GAO.

Below is a recent GAO decision which upheld a contract award made to SLA which was in the competitive range.

	Click on this icon to get GAO Decision  ►
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Here's the language from the Cantu decision:  


As explained above, under Department of Defense regulations, where an SLA's proposal is included in the competitive range, the SLA must be awarded the contract (absent circumstances not present here). Id.; Mississippi State Dept. of Rehab. Servs., B‑250783.8, Sept. 7, 1994, 94-2 CPD ¶ 99 at 1-2. Cantu points out that if the SLA's cost is determined not to be reasonable, the regulations and the solicitation provide that the agency may follow a procedure that may eventually result in consulting with the Secretary of Education to seek approval not to award to the SLA. However, once the SLA's proposal has reasonably been included in the competitive range, the RSA and its implementing regulations vest the decision to award or not with the agency and the Secretary of Education, and that decision is not subject to review by our Office. See Centro Mgmt. Inc., supra, at 3.  (emphasis added)

GPC Update
Hello to all.  I am MSgt Chuck Wingerter, and have assumed responsibility as the Government Purchase Card, Level 3, for AFSPC.  This is a new area for me and I’m learning fast.  I wanted to introduce myself and let all of you know that I will do this job to the best of my ability.  

Recently one of our GPC coordinators elevated an issue that needs to be addressed to all.  The issue centers around purchasing recurring services on the GPC.  The current AFI 64-117, paragraph 2.1.2, is written in a manner that suggests it may be possible to purchase recurring services that exceed $2,500 in a fiscal year using the GPC.  The reality is that recurring services expected to exceed the micropurchase threshold cannot be purchased with the GPC and need to be acquired under another contractual instrument.  Paragraph 2.1.2 is being changed in the upcoming revision to AFI 64-117.  It is not nearly as loosely written as the current instruction, however it does contain the verbiage “….should be acquired through ….”  The statement still implies there are other options.  However, recent Air Force, DOD, and GAO audits on the GPC program have interpreted this instance of the word “should” to be mandatory.  As a result, until the statement is changed we need to view this statement as mandatory and disallow these purchases on the GPC if they are going to exceed the threshold.    

Inspector General Update  (Maj Lloyd Blackmon and MSgt Paul Aldrich)

Quarterly Service Contracts Update List
Many contracting squadrons throughout the command are not submitting to AFSPC/IG quarterly updates on service contracts and MEO status, per AFI 90-201 AFSPCSUP1, Para A11.5.1.  This negatively impacts the IG team's ability to efficiently plan for Contracted Support Activity Inspections (CSAI’s) and hurts inspected units who have less time to prepare due to untimely notifications by the IG.  Contracting squadrons should add this requirement to their suspense tracking system to ensure future compliance.

Spotlight on 21st Contracting Squadron (“Best in AF!”) 

Peterson AFB CO
The 21 CONS Super CO
The “Super CO” brings together the best and most useful information available into a convenient web based “One-Stop Shop” which facilitates the centralization of squadron policy and the dissemination of training and guidance throughout the squadron.  Recognized by SAF/AQC as technology for the future, this web site represents a fundamental shift away from stringent directives and towards resource sharing by providing the tools the contracting professional needs to efficiently perform his/her job.  In addition, it ensures all contracting professionals have access to innovations across the knowledge base of Air Force contracting by providing links to those resources, available from the desktop.  

Among the tools available within the site are virtual process books, PD2 process sheets, policy letters and operating instructions, and flight specific policy and guidance.  Implementing the concepts of resource sharing and communities of practice, all specialists and contracting officers have access to and can comment on data shared within this web site.  Future refinements will be a fully configurable training plan program to track/manage training needs, and a review comments database which will track a contract’s development with all the review comments associated with it.  If you would like additional information, please contact Mr. Robin Cramer at 21 CONS/LGC, DSN 834-4285 or mailto:robin.cramer@Peterson.af.mil’.  

  Miscellaneous

I.  SAF/AQC Protest Guide…MANDATORY!  Despite what was stated in June 2002, when the AFFARS was rewritten, that “guides are just guides and they are not mandatory”, we now have one that is mandatory.  The protest guide can be found in the SAF/AQC Contracting Toolkit under Part 33.  We have been getting some mumblings that this is a “Please Stay Tuned” situation, so when you are beginning a contract action, be sure to check the FAR and all of the supplements as well as the SAF/AQC Contracting Toolkit.

II.  AFWay.  LtGen Hinson, AFSPC/CV, still has not signed the Policy Letter.  We are hoping to have the final Policy Letter available by the next Bulletin.

III.  AFI 63-124 Rewrite.  The latest word from SAF/AQC is that the rewrite will be in coordination by 28 Nov 02 and expect the final to be released before 25 Dec 02.

IV.  Last Reminder!  We are in the process of developing an AFSPC/LGC coin.  If anyone has a creative idea for a design (front, back or both sides), please email the prototype to CMSgt Scheetz NLT 6 Dec 02 at mailto:thomas.scheetz@peterson.af.mil.  

Websites

Policy, to include:  OFPP Memos, DDP Memos, AF Acq Excellence, Prin Dep Asst Sec (Acq&Mgmt) Memos, Prin Dep Asst Sec (Contracting) Policy/Info Memos, Contracting Related Memos, Source Selection Policy, Supp to DDP & OFPP Memos, AF Class Deviations, and Enduring Freedom Memos:

http://www.safaq.hq.af.mil/contracting/policy/index.cfm
DFARS Change Notices:  http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DoD Class Deviations:   http://www.acq.osd.mil/dp/dars/classdev.html ) 

What’s New in Defense Procurement:  http://www.acq.osd.mil/dp
SAF/AQ What’s New Site Summary: http://www.safaq.hq.af.mil/contracting/newevents/July2002.html
FAR FACs:  http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
AFFARS AFACS:  http://farsite.hill.af.mil/regst1.htm#AFAC
AFSPCFARS:  http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)


AFSPC Information (Policy) Letters:   http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
Protest Guide:  http://www.safaq.hq.af.mil/contracting/toolkit/part33/
Protest Summaries:  http://www.gao.gov/decisions/bidpro/bidpro.htm
Contract Financing:  http://www.safaq.hq.af.mil/contracting/toolkit/part32/
End of Bulletin
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