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HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Barbara Bumby, e-mail: barbara.bumby@peterson.af.mil or DSN 692-5251.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines
NAICS  Replace SIC Codes Effective 1 Oct (FAC 97-19, Item II)

SCA Must be Flowed Down to Subcontracts under Part 12 (FAC 97-19, Item IV)

Payment Bonds No Longer Capped at $2.5M (FAC 97-19, Item VI)

Contractor Use of Government-wide Purchase Card Prohibited (CPM 00-C-02)

HQ AFSPC/LGCP Develops Past Performance Evaluation Aids (Misc)

Policy on Contractor Use of SBSS Issued by HQ/LG (Misc)

FAR

FACs  (Available at at http://farsite.hill.af.mil/regst1.htm#FAC)

FAC 97-19, dated 26 Jul 00



Item I-- Contract Bundling (FAR Case 1997-306 (97-306)) Effective 26 Jul 00
This final rule converts the interim rule published as Item III of FAC 97-15 (See Jan 00 Bulletin) to a final rule with minor changes. The rule amends the FAR to define “contract bundling,” and to require agencies to avoid unnecessary bundling that precludes small business participation in the performance of Federal contracts.  This rule affects all contracting officers that may combine requirements that were previously awarded to a small business or requirements for which a small business could have competed. In accordance with the statute and Small Business Administration regulations, agencies must establish procedures for processing bundled requirements to ensure maximum small business participation in bundled acquisitions. Specifically, agencies and contracting officers must--

-Perform market research when bundled requirements are anticipated;

-Justify bundling in acquisition strategies;

-Meet specific estimated benefit thresholds before bundling requirements;

-Assess the impact of bundling on small businesses;

-Submit solicitations containing bundled requirements to the Small Business Administration (SBA) procurement center representatives for review; and

-Include, in negotiated competitions for bundled requirements, a source selection factor for the offerors' proposed use of small businesses as subcontractors and their past performance in 

meeting subcontracting goals.

To implement this policy AFSPC INFO.LTR 2000-01 was issued 9 Nov 99.  This policy requires AFSPC contracting officers (COs) to report any plans to consolidate or bundle contracts, when small business is involved, even when the consolidated contract is still a set-aside.

Item II--North American Industry Classification System (NAICS) (FAR Case 2000-604) Effective 1 Oct 00
This interim rule revises the FAR to convert size standards and other programs in the FAR that are currently based on the Standard Industrial Classification (SIC) system to the North American Industry Classification System (NAICS). NAICS is a new system that classifies establishments according to how they conduct their economic activity. It is a significant improvement over the SIC because it more accurately identifies industries. Beginning October 1, 2000, NAICS will be used to establish the size standards for acquisitions. In addition, the interim rule converts the designated industry groups in FAR 19.1005 to NAICS and requires agencies to report contract actions using the NAICS code rather than the SIC code.  The NAICS size standards can be obtained at http://www.sba.gov/size/NAICS-cover-page.htm.

Item III--Liquidated Damages (FAR Case 1999-003)  Effective 25 Sep 00
This final rule clarifies coverage on liquidated damages. This rule will make it easier for contracting officers to understand the policy for administering liquidated damages. The only substantive change is at FAR 11.501(d). The authority to approve reductions in or waivers to 

liquidated damages was changed from the Comptroller General to the Commissioner, Financial Management Service.

Item IV--Service Contract Act, Commercial Item Subcontracts (FAR Case 1998-605)  Effective 25 Aug 00
This final rule deletes the Service Contract Act of 1965 from the list of laws inapplicable to subcontracts for commercial items. FAR 12.504(a) contains this list.  The SCA clause must now be flowed down to subcontracts under FAR 12 prime contracts.

Item V--Small Business Competitiveness Demonstration Program (FAR Case 1999-012) Effective 26 Jul 00

This final rule converts the interim rule published as Item I of FAC 97-16 to a final rule without change. (See Apr 00 Policy Bulletin) The rule amends FAR Part 19 to clarify language pertaining to the Competitiveness Demonstration Program, consistent with revisions to the Program that were required by the OFPP and SBA joint final policy directive dated May 25, 1999. The rule revises FAR Subpart 19.10 to--

1. Advise the contracting officer to consider the 8(a) Program and HUBZone Program when there is not a reasonable expectation that offers will be received from two or more emerging small businesses; and 

2. Add a new section 19.1006, Exclusions, to reflect the exclusions of orders under the Federal Supply Schedule Program and contract awards to educational and nonprofit institutions or governmental entities.  

Item VI--Construction Industry Payment Protection Act of 1999 (FAR Case 1999-302) Effective 26 Jul 00

This final rule amends FAR 28.102-2 and the clauses at 52.228-13, 52.228-15, and 52.228-16 to implement the Construction Industry Payment Protection (CIPP) Act of 1999. The CIPP Act amends the Miller Act to provide that the amount of a payment bond must equal the total amount 

payable by the terms of the contract, unless the contracting officer determines that a payment bond in that amount is impractical. Previously, the required payment bond did not exceed 50 percent of the contract price, and was capped at a ceiling of $2.5 million.  The final rule also provides enhanced payment protection for Government contracts not subject to the Miller Act. The contracting officer must determine the appropriate amount of payment protection in each construction contract that exceeds $25,000, and in any other contract that requires a performance bond in accordance with FAR 28.103-2.

Item VII--Deferred Research and Development (R&D) Costs (FAR Case 1999-013) 
Effective 25 Sep 00

This final rule amends the FAR by clarifying and simplifying the “deferred research and development costs'' cost principle at FAR 31.205-48.  Specifically it clarifies that when costs are incurred in excess of either the price of a contract or amount of a grant for research and development effort, the excess is unallowable under any other Government contract. The rule will only affect contracting officers that price contracts using cost analysis, or that are required by a contract clause to use cost principles for the determination, negotiation, or allowance of contractor costs.

Item VIII--Time-and-Materials or Labor Hours (FAR Case 1999-606) Effective 25 Sep 00

This final rule clarifies the requirements regarding changes to time-and-materials and labor-hour contracts. The rule changes the clause at FAR 52.243-3, Changes--Time-and-Materials (T&M) or Labor-Hours, to be consistent with Alternate II of the clause at FAR 52.243-1, Changes--Fixed-Price. Alternate II is used in service contracts and most of the work performed under time-and-materials or labor-hour contracts also involves services.  The rule adds the following to the list of things that can be changed under the T&M changes clause: 1) description of services, 2) time of performance and 3) place of performance.

Item IX--Repeal of Reporting Requirements under Public Law 85-804 (FAR Case 2000-006) Effective 25 Sep 00

This final rule amends the FAR to eliminate the reporting requirements at FAR Part 50.104.  These reports are required for actions taken under FAR 50 which are necessary to facilitate the national defense under the extraordinary emergency authority granted by Public Law 85-804.  As a result of this change, agencies are no longer required to submit to Congress annually a report of actions taken on requests for relief under the authority of Public Law 85-804.

Item X--Technical Amendments Effective 26 Jul 00

These amendments update references and make editorial changes at sections 3.104-5, 4.803 and 22.400.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 20000730 (07/30/2000) 
The DFARS has been revised by 2 final rules published on July 30, 2000, as follows:

Streamlined Payment Practices (DFARS Case 98-D026) 

This final rule amends the DFARS to require use of the Government-wide commercial purchase card as the method of purchase and/or method of payment for purchases valued at or below the micro-purchase threshold of $2,500, unless an exception is authorized. Use of the purchase card streamlines purchasing and payment procedures and, therefore, increases operational efficiency. The rule also requires contracting officers to structure awards valued above the micro-purchase threshold in a manner that will minimize the generation of invoices valued at or below the micro-purchase threshold (i.e. consider structuring the contract so all payments $2500 and under are paid with the card. See FAR 52.232-36, Payment by Third Party, and FAR 32.1108.)  The requirement to use the purchase card for acquisitions $2500s and under has been DoD policy for some time, this change just formally incorporates the policy into the DFARS.  However, the policy does reinforce that even when purchase cannot be made with the card, payment can still be made via the card.

Repeal of Reporting Requirements Under Public Law 85-804 (DFARS Case 2000-D016) 

This final rule removes DFARS 250.104. This section contained requirements for preparation of annual reports to Congress regarding actions taken on contractor requests for relief under Public Law 85-804. This deletion is a result of elimination of the reporting requirement in the FAR as addressed above in Item IX of FAC 97-19.

Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

CD 2000-O0005, Federal Acquisition Regulation (FAR) 31.205-46(a)(2)(i), Maximum Per Diem Rates Under the Federal Travel Regulation (FTR)), dated 24 July 00.

The Director of Defense Procurement extended the class deviation issued on September 16, 1999, under DAR Tracking Number 1999-O00013, Subject: Class Deviation from Federal Acquisition Regulation (FAR) 31.205-46(a)(2)(i), Maximum Per Diem Rates Under the Federal Travel Regulation (FTR). The class deviation authorizes all Department of Defense contracting activities to deviate from the requirements of FAR 31.205-46(a)(2)(i). Defense contractors may choose to satisfy the limitation on allowable travel costs by continuing to use the FTR maximum per diem rates and the definitions of lodging, meals, and incidental expenses in effect on December 31, 1998, or the current FTR rates and definitions. The extension of the class deviation is effective through September 30, 2001, or until the FAR is revised, whichever event occurs first. 

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos have been issued since 13 Mar 00.

AFFARS

AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACs have been issued since AFAC 96-3, dated 31 Mar 00.

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)
00-C-02, Contractor Use of Government-wide Purchase Card, dated 28 Jul 00.  This policy memo prohibits contractors from being issued Government-wide Purchase Cards.  For offices that have already issued cards to contractors, contracting officers are given until 30 Dec 00 to modify contracts to remove the contractor use of the cards.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

No new Contracting Information Memos have been issued since 3 Mar 00.  
Contracting Related Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.html)

No new Contracting Related Memos have been issued since 21 May 99.

AFSPCFARS

AFSPCACs (http://www.peterson.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

No AFSPCACs have been issued since the release of the 2000 Edition on 16 Feb 00.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

No new policy letters have been issued since INFO.LTR 2000-07 dated 6 Jul 00.

MISCELLANEOUS 

Past Performance Analysis/Documentation LGCP has been working to develop some aids and training packages to assist contracting officers and specialists in analyzing and documenting past performance in source selections and PPTs.  In addition, there are currently two published past performance guides, the OFPP guide and DoD guide, both of which are available on the internet.  The Air Force is currently developing its own version.  Sites are: 


http://www.arnet.gov/Library/OFPP/BestPractices/pastpeformguide.html
http://www.acq.osd.mil/ar/doc/ppiguide.pdf
In the meantime, LGCP has identified some of the key elements that have been inadequately addressed, or not addressed at all prior to MAJCOM clearance review, in some of our recent acquisitions.  To help ensure these elements are addressed, LGCP developed 1) a sample past performance evaluation document and 2) a list of key questions to ask.

The sample "summary" document (Atch 1 to this bulletin) gives an example of how you  summarize the key information contained in your past performance documentation/analysis. Depending on number of offers, and amount of past performance information, the length & complexity of the document may vary.

Attachment 2 to this bulletin is a list of Key Questions to Ask as you review the past performance documentation analysis.

Contractor Use of the Standard Base Supply System (SBSS)  The HQ AFSPC/LG issued a policy memo clarifying requirements for contractors to use the SBSS.  The policy does not dictate either the use of SBSS or a contractor’s procurement system (except in the mandatory instances indicated below).  However, it encourages the contracting office and requiring activity to perform an analysis to determine SBSS use verses contractor acquired for new acquisitions.  This policy memo is provided as Attachment 3 of this bulletin.

PROTEST SUMMARIES  (http://www.gao.gov/decisions/bidpro/bidpro.htm)
“Federal Court upholds AF right to Outsource to Alaskan Native Corp. without Government Competition” A federal court will allow the Air Force to contract out more than 300 civil engineering jobs at Kirtland Air Force Base, N.M., to a Native American contractor without a job competition (comparison to an Most Efficient Organization (MEO)). On June 30, U.S. District Court for the District of Columbia Judge Ricardo Urbina rejected a request from the American Federation of Government Employees labor union to halt the outsourcing. (See link for details http://www.govexec.com/dailyfed/0700/071100g1.htm)

Attachment 1
                                Documenting Past Performance 

The following information summarizes the key past performance information obtained through (insert appropriate automated past performance data collection systems, ie CPARS, CCASS, ACASS, etc), Past Performance Surveys/Questionnaires, and review of local contract files.

The ABC team consisting of the prime ABC Company and two subcontractors Work-4-Us and Jobs Inc. received three exceptionals, four very goods, and two satisfactory ratings on the surveys distributed.  The performance period for all the work evaluated was from May 1999 to present.  The following table provides a brief description of the past performance provided in support of their proposal for the Prime Site contact effort.

Company
Rating
Dollar Amount
Description of Work
Relevancy/

Recency

ABC Company
Exceptional
$15 M
Operations and Maint. Support for Electrical Power Distribution System 
Minimal relevancy/

Last 2 years

ABC Company
Very Good
$12 M
Environmental Remediation of Water Supply System 
Relevant/ Last 3 years 

ABC Company
Very Good
$12 M
Environmental Remediation of Water Supply System
Relevant/ Last 12 months

Work-4-Us
Exceptional 
$2 M
Custodial Support for Federal Office Complex
Relevant/ Last 12 months

Work-4-Us
Very Good
$1.6M
Custodial Support for

Commercial Office Complex
Relevant/

Last 2 years

Work-4-Us
Exceptional
$7M
Custodial Support for Apartment Complex 
Relevant/

Last 12 months

Jobs Inc.
Not Evaluated
$53K
Training
Not Relevant

Jobs Inc.
Not Evaluated
$78K
Training
Not Relevant

Jobs Inc.
Very Good
$30K
Printing
Relevant/

Last 6 months

ABC Company received one exceptional and two very good ratings.  The exceptional rating had minimal relevancy to the work they will perform on the Prime Site contract, as it did not involve any environmental effort.  The two very good ratings were for work directly related to the effort that ABC is proposed to accomplish on the Prime Site contract.  ABC is proposed to accomplish all environmental remediation work for the water system at Prime Site, which constitutes over 70% of the total contract effort.  Both relevant contracts were also performed within the last three years. There is little doubt that ABC can perform these functions on the Prime Site contract.

Work-4-US received two exceptional and one very good rating all for work in the custodial area.  On the Prime Site contract they are proposed to accomplish custodial work.  The custodial work consists of approximately 25% of the total contract effort.  Based on the relevancy, recency and quality of their past performance there is no doubt Work-4-US can accomplish the required effort on the Prime Site contract.  

Jobs Inc. received one Very Good rating for recent work ending in Jan 00.  The printing services performed on this contract are highly relevant to the effort that Jobs Inc. is proposed to accomplish on the Prime Site contract. On the Prime Site contract Jobs Inc. will support all printing work, which constitutes the remaining 5% of the contract effort.  The magnitude of printing support on the Prime Site contract is approximately equal in volume to the work on Prime Site. The Jobs Inc. proposal also included in their past performance volume two contracts for training which were not considered in the performance risk evaluation because the contracts had no relevancy to the current requirement.  Information pertaining to only one relevant contract was presented for evaluation. During discussions when questioned why they cited two non-relevant contracts it was disclosed that Jobs Inc. had no other relevant contracts that could be evaluated in the area of printing services. There is little doubt that Jobs Inc. can perform the functions on Prime Site.

The ABC team received a mix of exceptional, very good and satisfactory ratings.  On the Prime Site contract 70% of the work is for remediation of a contaminated water supply at the site.  ABC will perform all this effort and received overall very good ratings for the quality of performance in work directly relevant to this effort.  The quality of the work of subcontractor Work-4-US is overall exceptional in nature and directly related to the work on Prime Site.  Although only one contract was evaluated for Jobs Inc., the quality of this recent work, which is directly related to the proposed work they will do on Prime Site, is very good. In addition, printing only constitutes a small portion of the total effort.  Even though the rating for Work-4-US is considered to be exceptional, the bulk of the effort for Prime Site would be accomplished by the prime ABC that received an overall rating of very good.  For this reason the overall rating is:

VERY GOOD

Attachment 2

Documenting Past Performance – Key Questions to Ask

1.  Have the automated data systems (CPARS, CCASS, ACASS, etc) appropriate for the acquisition, as well as contractor performance at your base, been reviewed, data analyzed, and documented in your Past Performance evaluation?

2.  If Past Performance Surveys/Questionnaires were used, were responses received covering the most relevant projects/contracts?  If not, were appropriate follow-ups made to ensure the ratings are based on the most meaningful data, rather than just considering whatever data someone was willing to send in initially?

3.  Have more relevant past performance assessments considered more heavily in the overall rating than less relevant assessments? Does the final rating and documentation convey this?

4.  If any past performance information was discounted from evaluation because it was found to be non-relevant, was the rationale for this determination addressed?

5.  Have more recent past performance assessments considered more heavily in the overall rating than less recent assessments?  Does the final rating and documentation convey this? 

6.  Have all adverse past performance issues (that the offeror did not have a prior opportunity to comment upon) been discussed with the offeror?  Does the PAR or other document reflect the resolution of any discussions about adverse past performance and the impact of the adverse information on the overall confidence rating?

7.  Even when information is not adverse in nature, have instances when respondents provided divergent comments about a given effort been investigated and satisfactorily resolved?  Has this been documented?

8.  If subcontractors are proposed, is the proposed scope of effort (both amount of work and type of work) for the prime and subcontractors addressed? 

9.  Does the overall rating tie the relevancy and recency of the past performance information to the scope of the proposed effort for the prime and subs? Specifically, how does the work that was evaluated for primes/subs relate to the specific kind of work the prime/sub will be performing for the proposed effort?

10.  For offerors with the same final confidence ratings, does the documentation convey consistency of evaluation?

11.  Are the confidence assessment ratings assigned and the documentation used to support the rating consistent with the definitions listed in AFFARS 5315?

12.  Has the evaluation of past performance been consistent with what was 

presented in Section M of the solicitation?

Attachment 3
                                     SBSS Policy Memo

MEMORANDUM FOR SEE DISTRIBUTION

FROM:  HQ AFSPC/LG

SUBJECT:  Clarification of HQ AFSPC/LG Memo, 30 Dec 97, “AFSPC Policy on  

                    Contractor Use of Standard Base Supply System (SBSS)”

1. This memo clarifies and provides additional information to our HQ AFSPC/LG Policy Letter dated 30 Dec 97, “AFSPC Policy on Contractor Use of Standard Base Supply System (SBSS).”

2. Federal Acquisition Regulation subpart 45.102 states that contractors are ordinarily required to furnish property for use on a government contract.  However, in many instances, it may be more cost effective to have a contractor acquire items through SBSS.  While this policy letter will not dictate the use of SBSS or a contractor’s procurement system (except in the mandatory instances indicated below), we highly encourage the contracting office and requiring activity to perform an analysis to determine SBSS use verses contractor acquired for new acquisitions.  Contractors should also review each equipment and material acquisition to determine the most efficient and cost effective method of acquiring items to be used on a contract.  When acquiring items commercially, the contractor should still check with base supply to ensure that the best price is obtained, items do not fall within the mandatory provisions of this letter and/or are funded properly.

3. If the contractor acquires items through SBSS, the contract should be written such that the contractor is required to comply with AFMAN 23-110 part 2; Chap 22, part 13; Chapter 8 and AFSPC Supplements thereto.  AFI 23-111 para 2.3 authorizes the contractor to perform duties as an equipment custodian and specifies the government property clause as the appropriate authority for determining accountability and liability for government property.  The contract may specify that the supply listing (the CA/CRL) be designated as the official government property record.  By adding the contract number to the CA/CRL, the CA/CRL then meets the minimum requirements of FAR 45.5.  The CA/CRL (R-14) currently contains the name, description and NSN of the item; the quantity on-hand/authorized; the unit price; SBSS labels on each piece of equipment that correspond to the organization and shop code (location); and SBSS has an auditable record of transactions by detail number (posting reference and date of transaction).   In this case, the contracting office should insert the appropriate property clause in the contract.  The AFEMS record maintained by the SBSS is for item manager visibility, requisitioning, repair and replacement.  If designated as the official property record, it is not a duplicate record nor is it in conflict with a contractor’s property management system.

4. There are three categories of mandatory use of SBSS by our contractors.  They are:

a. Equipment with CA/CRL accountability when the equipment is centrally managed by an Air Force depot and is specifically designed and manufactured for military peculiar use.

b. Reparable Spares.  Any budget code 8 (ERRC XD) or 9 (ERRC XF) reparable item that is stock listed with a cataloged national stock number.

c. Weapons Systems Items as listed and defined in AFSPC Supplement 1,               (1 Mar 00), to AFMAN 23-110, Volume 2, part 2, Chapter 19, to include XB3 expendable supplies under $2500.  

The contract must stipulate that depot item manager approval shall be obtained, the source/vendor identified and the appropriate funding provided to acquire local purchase depot managed items if delays by depot would interfere with mission accomplishment.

5. Finally, this policy letter will clarify the appropriation law and Air Force local purchase policy use of funding for contractor purchase of certain items.  When the contractor purchases a centrally managed, centrally funded depot item from a commercial source under a cost reimbursable line item, it must be funded with the correct appropriation.  For centrally managed, centrally funded depot equipment items, the appropriate funding is 3010/3020/3080, (Ref. AFI 65-601, Chapter 8, “Air Force Procurement Appropriations” (57*3010, 57*3020 and 57*3080).  In certain instances, the contractor must obtain item manager approval and the source/vendor to buy these items commercially.  In this case, the item manager will provide the appropriate fund cite.  In no instance should the contractor use 3400 money to fund these types of depot items.

6. If you have any questions with the revised policy, please contact Major Renee Butler, HQ AFSPC/LGCM at DSN 692-5304 or Mr. Hugh Sage, HQ AFSPC/LGS at DSN 692- 5791.
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