Contracting Policy Bulletin
HQ AFSPC/LGCP December 2001/January 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Javits-Wagner-O'Day Act Subcontract Preference under Service Contracts (see FAR, FAC 2001-02 Item IV)

FAR updated to Reflect Change from SIC to NAICs Codes (see FAR, FAC 2001-02 Item VII)

Final Rule – FAR prohibits Use of Minimum Experience or Education of Contractor Personnel in the Procurement of Information Technology Services (see FAR, FAC 2001-02 Item IX)

Contractor Responsibility Returns to pre December 2000 language (see FAR, FAC 2001-03)

New tool:  Using FAR Part 12 Procedures for Performance-Based Contracting (see DFARS, Change Notice 20011206 Interim Rule

Procedures for Undefinitized Contract Actions for Operations ENDURING FREEEDOM and NOBLE EAGLE (Enduring Freedom Memo EF-01-03) 

Two new AFSPC Policy Letters dealing with Past Performance (AFSPC)

Defense Appropriations Highlights -- Changes in Competition (GSA Multiple Award Schedules and Federal Prison Industries) and Clarification of Acquisition Workforce Requirements (Misc #11)

FAR

Two FACs have been issued since the last Bulletin:  FAC 2001-02 issued 18 Dec 2001 and FAC 2001-03 issue 27 Dec 2001.  The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAC 2001-02

	Item 
	Subject
	FAR case 
	Status/Effecitve Date

	I
	Definitions of ``Component'' and ``End Product''.
	2000-015 
	Final – February 19, 2002

	II
	Energy Efficiency of Supplies and Services.
	1999-011 
	Final – February 19, 2002

	III
	Prompt Payment and the Recovery of Overpayment.
	1999-023 
	Final – February 19, 2002

	IV
	Javits-Wagner-O'Day Act Subcontract Preference Under Service Contracts.
	1999-017 
	Final – February 19, 2002

	V
	Discussion Requirements.
	1999-022 
	Final – February 19, 2002

	VI
	Definition of Subcontract in FAR
	2000-017 
	Final – February 19, 2002

	VII
	Subpart 15.4. North American Industry 
	2000-604 
	Final (changes interim)  – December 18, 2001

	VIII
	Classification System Iceland--Newly Designated Country under Trade Agreements Act
	2001-025 
	Final (converts interim) – December 18, 2001

	IX
	Contractor Personnel in the Procurement of Information Technology Services.
	2000-609 
	Final – December 18, 2001


SUPPLEMENTARY INFORMATION: Summaries for each FAR rule follow. 

Item I--Definitions of ``Component'' and ``End Product'' (FAR Case 2000-015)
Because the Councils received comments addressing potential unintended substantive changes to the FAR that might result from earlier amendments, this final rule amends the FAR to restore the unique Part 25 definitions of ``component'' and ``end product'' for acquisition of supplies, with minor editorial corrections. In addition, the Councils have made minor revisions to the definitions of ``component'' and ``cost of components'' for acquisition of construction. (These definitions are used by offerors to determine whether offered end products or construction material meet the requirements of the Buy American Act and Balance of Payments Program or trade agreements.) In addition, this rule revises the definition of ``components'' in FAR clauses 52.225-9, Buy American Act--Balance of Payments Program--Construction Materials, and 52.225-11, Buy American Act--Balance of Payments Program--Construction Materials under Trade Agreements, to a definition of the singular term ``component'' and revises the definition of ``cost of components'' in these clauses to address components of construction material, rather than components of an end product (which is not applicable to construction).

Item II--Energy Efficiency of Supplies and Services (FAR Case 1999-011)
This final rule amends the FAR to implement Executive Order 13123, Greening the Government through Efficient Energy Management. The rule—

- Requires contracting officers, when acquiring energy-using products, to buy energy-efficient products if life-cycle cost-effective and available;

- Directs contracting officers to Internet sources for more detailed information on ENERGY STAR and other energy-efficient products; and

- Provides guidance on energy-savings performance contracts (ESPCs), including--

- An explanation of what they are and when they should be used; and

- Procedures for the solicitation and award of ESPCs, and the evaluation of unsolicited proposals for ESPCs. The rule will only affect contracting officers that--

- Acquire energy-using products or services;

- Contract for design, construction, renovation, or maintenance of a public building that will include energy-using products; or

- Use an energy-savings performance contract to reduce energy use and cost in an agency's facilities or operations.
Item III--Prompt Payment and the Recovery of Overpayment (FAR Case 1999-023)

The rule revises the FAR to conform the prompt payment coverage with an OMB final rule (published in the Federal Register at 65 FR 52580 on September 29, 1999) which implements a  General Accounting Office (GAO) recommendation published in report GAO/NSIAD-99-131 entitled Greater Attention Needed to Identify and Recover Overpayments.  One of the recommendations of the report was that DoD should require contractors to promptly notify the Government of overpayments made to them. Under existing law there was no requirement for contractors who have been overpaid to notify the Government of overpayments or to return overpayments prior to the Government issuing a demand letter' (i.e., formal notification to the contractor to pay money owed to the Government). Accordingly, the FAR rule adds a paragraph to the prompt payment clauses that requires the contractor to notify the contracting officer if the contractor becomes aware of an overpayment.  (Note:  There is another FAR case 2001-005 open that proposing extending the required notification to overpayments on financing payments as well.)  The final rule is slightly different from the proposed rule.  It includes the following highlights:

- Applicable to all Government contracts (including contracts at or below the simplified acquisition threshold) except contracts with payment terms and late payment penalties established by other governmental authority (e.g., tariffs).

- Establishes the requirement in the prompt payment clauses for contractors to notify the contracting officer if the contractor becomes aware of an overpayment of an invoice; 

- Requires that the contractor include an invoice number on the invoice, to be consistent with the OMB regulations at 5 CFR 1316.9(b);

- Clarifying that, when a proper invoice is rejected in error, the payment office will use the original date the invoice was received for the purposes of computing any interest penalties that may be due the contractor

New definitions were added to Section 2.101 of the FAR for receiving report and definitions in FAR 32.001 for contract financing payment, designated billing office and invoice payment.

Item IV--Javits-Wagner-O'Day Act Subcontract Preference under Service Contracts (FAR Case 1999-017)
This final rule amends the FAR to add a new preference for award of subcontracts under service contracts to nonprofit workshops designated by the Committee for Purchase From People Who Are Blind or Severely Disabled (Javits-Wagner-O'Day Act (JWOD) (41 U.S.C. 48)). The final rule applies to all service contracts. The rule--

- Requires that contractors that provide services for the Government's use and subcontract for those services must give preference in awarding subcontracts to nonprofit workshops, if the services are on the Committee for Purchase From People Who Are Blind or Severely Disabled procurement list;

- Requires that contracting officers must consider the preference for subcontracting with nonprofit workshops when reviewing a subcontract for services that is subject to the procedures at FAR Subpart 44.2, Consent to Subcontracts; and

- Amends the clause at FAR 52.208-9, Contractor Use of Mandatory Sources of Supply, to inform offerors and contractors that certain services to be provided for use by the Government are required by law to be obtained from the Committee for Purchase From People Who Are Blind or Severely Disabled. Implementation under FAR 8.003 requires that the Contracting Officer identify in the contract schedule the supplies or services that must be purchased from a mandatory source AND the specific source.

As a reminder, the website address for Committee for Purchase From People Who Are Blind or Severely Disabled, (the independent Federal agency that administers the Javits-Wagner-O'Day (JWOD) Program), is  http://www.jwod.gov/jwod/index.html.  

Item V--Discussion Requirements (FAR Case 1999-022)
The rule amends FAR 15.306(d) to clarify that, although the contracting officer must discuss deficiencies, significant weaknesses, and adverse past performance information to which the offeror has not yet had an opportunity to respond and is encouraged to discuss other aspects of the offeror's proposal, the contracting officer is not required to discuss every area where the proposal could be improved. This clarifies the existing policy that any discussions beyond the minimum elements stated in the FAR are a matter of contracting officer judgment.  This change was a result of clarification form the MRC Federal, Inc. GAO decision B-280969, December 14, 1998 and the Du& Associates (B-280283.3, December 22, 1998).

Remember AFSPC - there are no bonus points for award without discussion.

Item VI--Definition of Subcontract in FAR Subpart 15.4 (FAR Case 2000-017)
This final rule amends FAR 15.401 to exclude section 15.407-2, Make-or-buy programs, from application of the expanded definition of ``subcontract'' at FAR 15.401. This rule is a clarification and does not change any policy in Subpart 15.4, Contract Pricing.

Item VII--North American Industry Classification System (FAR Case 2000-604)
This rule finalizes, with minor changes, the interim rule that amended the FAR to convert size standards and other programs in the FAR that were based on the Standard Industrial Classification (SIC) system to the North American Industry Classification System (NAICS). NAICS is a new system that classifies establishments according to how they conduct their economic activity. (It is a significant improvement over the SIC system because it more accurately identifies industries. Since October 1, 2000, NAICS has been used to establish the size standards for acquisitions.) In addition, the designated industry groups in FAR 19.1005 have been converted to NAICS and contract actions will be reported using the NAICS code rather than the SIC code.

Item VIII--Iceland Newly Designated Country under Trade Agreements Act (FAR Case 2001-025)
This final rule amends the definition of ``Designated country'' at FAR 25.003, and the clause at 52.225-5, Trade Agreements, and the clause at 52.225-11, Buy American Act--Balance of Payments Program--Construction Materials under Trade Agreements, to add Iceland to the list of designated countries under the Trade Agreements Act (TAA). Contracting officers may now consider offers of end products or construction materials from Iceland in acquisitions subject to the TAA. Therefore, This final rule also adds Iceland to the list of excepted countries of origin at 22.1503(b)(4) and the associated clause at 52.222-19, Child Labor--Cooperation with Authorities and Remedies.  (The current TAA threshold for acquisition of supplies is $177,000 and for acquisition of construction is $6,806,000. In addition, if the TAA applies, Executive Order 13126 of June 12, 1999, Prohibition of Acquisition of Products Produced by Forced or Indentured Child Labor, does not apply to contracts for the acquisition of products from foreign countries that are party to the Agreement on Government Procurement.)

Item IX--Contractor Personnel in the Procurement of Information Technology Services (FAR Case 2000-609)
This final rule converts the interim rule published in FAC 97-25, in the Federal Register at 66 FR 22084, May 2, 2001, to a final rule without change. The rule added a new section to subpart 39.1 to implement section 813 of the Floyd D. Spence National Defense Authorization Act for fiscal year 2001 (Pub. L. 106-398). Section 813 prohibits the use of minimum experience or education requirements for contractor personnel in solicitations for the acquisition of information technology services, unless (1) the contracting officer first determines that the needs of the agency cannot be met without such requirement; or (2) the needs of the agency require the use of a type of contract other than a performance-based contract.

FAC 2001-03

	I
	Contractor Responsibility, Labor Relations Costs, and Costs Relating to Legal and Other Proceedings.
	1999-010 (Stay) 
	Final –December 27, 2001

	II
	Contractor Responsibility, Labor Relations Costs, and Costs Relating to Legal and Other Proceedings-- Revocation.
	2001-014 
	Final –December 27, 2001


This has been a very controversial and confusing area.  Item I terminates the stay that was placed on the December 2000 final rule with the same title and for more discussion on this, jump to the item.  Item II revokes the December final rule altogether.  The comments in the federal register state as follows (bold added for emphasis by this writer):

  “After reviewing the public comments … it is clear that there is a conviction held by people at many levels and many walks of life that the Government should conduct its business with corporations that adhere to the law. The problem lies in the means to ensure that the entities with which the Government conducts its business are good citizens and adhere to the myriad of regulations and laws. In other words, we support the objective but find the vehicle unworkable and defective. The FAR Council finds that the current regulations governing suspension and debarment provide adequate protection to address serious threats of waste, fraud, abuse, poor performance, and noncompliance. Any one of these concerns may authorize suspension or debarment under appropriate conditions and circumstances, subject to judicial review.”

These proposed rules are currently open for public comment (AFSPC please send comments to luther.hass@peterson.af.mil):

	Subject
	FAR Case
	Publication Date
	Closing Date

	Extension of Comment Period for New Consolidated Form For Selection of A-E Contractors
	2000-608
	12/20/2001
	01/08/2002


FAR reminder:  As of Jan 1 02, agencies are no longer required to publicize both in the Commerce Business Daily and FedBizOpps and may rely exclusively on FedBizOpps (see June 2001 issue of the Policy Bulletin FAC 97-26, Item 1 for more information).  

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new memos since 99-1 Small Business Procurement Goals

Department of Defense 
DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

Change Notice 20011206
DoD published 1 proposed, 1 interim, and 2 final DFARS rules in the Federal Register on December 6, 2001, as listed below. The interim and final rules apply to solicitations issued on or after December 6, 2001, except as otherwise permitted by FAR 1.108(d). The proposed and interim rules solicit public comments, which are due by February 04, 2002.  (AFSPC please send comments to luther.hass@peterson.af.mil):

Interim Rule: 

Performance-Based Contracting Using FAR Part 12 Procedures (DFARS Case 2000-D306)  This one could impact some of you – as long as the rules apply!  Public Law 106-398 (National Defense Authorization Act for Fiscal Year 201) establishes an incentive for the use of performance-based service contracts. Section 821(b) permits a contracting officer to use the same procedures used for the acquisition of commercial items under Part 12 of the Federal Acquisition Regulation (FAR) for a performance-based service contract or task order, if certain conditions are met. These conditions include--

    1. The contract or task order must--

    
(a) Be firm-fixed-price;

   
 (b) Have a value of $5 million or less;

    
(c) Set forth specifically each task to be performed;

    
(d) Define each task in measurable, mission-related terms; and

    
(e) Identify the specific end products or output to be achieved for each task;

    
2. The contractor must provide similar services at the same time to 

the general public under terms and conditions similar to those in the 

contract or task order; and

    3. The procedures in FAR Subpart 13.5, Test Program for Certain 

Commercial Items, must not be used.

    Should you be able to use it, procurements undertaken pursuant to the authority of Section 821(b) will be conducted under FAR Part 12, the clauses at FAR 52.212-4 and 52.212-5 will be incorporated into resulting contracts. In this regard, when soliciting offers, contracting officers may need to modify paragraph (a) of the provision at 52.212-4 in particular, addressing inspection and acceptance, as may be necessary to ensure the contract's remedies adequately protect the Government's interests. 
 Final Rules:
Multiyear Contracting (DFARS Case 2000-D303/304).  This is not a significant change to what was already in the FAR before but rather was issued because Section 802 of the National Defense Authorization Act for Fiscal Year 2001 (Pub. L. 106-398) relocated provisions relating to multiyear contracts for services from 10 U.S.C. 2306(g) to a new 10 U.S.C. 2306c. Section 806 of Public Law 106-398 amended 10 U.S.C. 2306b to add reporting requirements pertaining to multiyear contracts for property. This final rule updates DFARS Subpart 217.1 to reflect current statutory requirements pertaining to multiyear contracts.  The concept of what multiyear is continues to be confusing to some.  Remember, multiyear contracts (funding that covers multiple years of performance) is not the same thing as contracts, that because of options, run for multiple years with each year being funded with annual appropriations. 
Technical Amendments This final rule makes administrative changes to the DFARS to update activity names and addresses and reference numbers (no AFSPC changes).

Proposed Rule:  This rule will not impact much of the AFSPC effort but it is interesting in once again acknowledging the preference for a centralize location (FedBizOpps) rather than multiple sites for posting government requirements. 
Research and Development Streamlined Contracting Procedures (DFARS Case 2001-D002)  DoD is proposing to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to eliminate the requirement for posting of solicitations at the research and development streamlined solicitation website. Instead, each contracting activity will use its own procedures for electronic posting of research and development streamlined solicitations. Contracting activities will continue to make synopses and solicitations available through the Governmentwide point of entry (FedBizOpps).

DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No new class deviations since 2001-00030 Maximum Per Diem Rates Under the Federal Travel Regulation issued 10 September 2001. 

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos since Government Wide Point of Entry for Federal Procurement Opportunities issued 18 April 2001
Air Force

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACs have been issued since AFAC 96-4, issued 13 Oct 00.  

Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations since 2000-02 regarding quick closeout procedures

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)

No additional memos since 01-C-08  Simplified Acquisition Threshold for Operation ENDURING FREEDOM

Contracting Information Memos  

Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

No additional memos since Use of Multiple Award Contracts, dated 2 Nov 2001.

Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  
Enduring Freedom Policy Section on the SAF Homepage

 Enduring Freedom Memos

 EF-01-03, Undefinitized Contract Actions and Contingency Operations in Support of Operations ENDURING FREEEDOM and NOBLE EAGLE dated 28 Nov 2001.  This memo deals with changes in the application of UCA rules and requirements for contact actions that support either the war on terrorism outside the United Stated, ENDURING FREEDON or military operations in homeland defense and civil support, NOBLE EAGLE.  Specifically:

1.  Waives the limitations in DFARS 217.7404-3, Definitization schedule, and 217.7404-4, Limitations on obligations.  The following changes are made to the schedule requirements in 217.7404-4, replace 50 percent with 75 and 75 percent with 90 percent.  Also under exceptional circumstances the UCA approval official may permit obligation up to 100 percent. 


2.   Permits UCA approving officials to extend the definitization schedule in 217.7404-3.

3.  Contracting Officers must reference this memo when preparing approval documentation.

The memo from Brig Gen Scott ends with a reminder that UCA’s are not our normal means of conducting business and should only be used when the negotiation of a definitive contract action is not feasible.

http://www.safaq.hq.af.mil/contracting/toolkit/appendixcc.cfm
Acquisition and Management Memos
Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 

AFSPCFARS (Available at 

http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes since AFSPC FAR Supplement AFSPCAC 2000-02 dated 1 Oct 2001 with effective date of 1 Oct 2001.
AFSPC Information (Policy) Letters  (Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
INFO LTR. 2002-02, Requesting Access to the Past Performance Automated Information Systems (PPAIS) dated 29 November 2001.  This instructional information letter provides details on requesting accessing the Department of Defense (DoD) PPAIS system to review electronic past performance evaluations. 

INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  This directive letter details for contracting and functional personnel the process that is to be followed for submission of evaluations for construction contracts or individual orders which exceed $500,000 and for architect engineer actions over $25,000.  The information letter identifies the AFSPC evaluating officials, specifics on dealing with IDIQ contracts, and a discussion of the rating system to be followed when using the CCASS and ACASS systems.

AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

1.  Acquisition Delays impacting phase in or basic performance period?  What do you do when the time it has taken to evaluate proposals starts to cut into the initial year performance or the phase-in time?  More than one base has recently requested to make an award and modify the performance period with the selected offeror at the time of the award.  This is problematic in that it places the government in a sole source negotiating position rather than obtaining the benefits of a competitive environment. The appropriate approach to this situation is to issue an amendment and request all offerors submit a revised proposal.  Not only does this eliminate the disadvantages associated with negotiating in a sole source environment but ensures that we fairly consider all proposed prices in light of the actual performance period anticipated.  Furthermore, depending upon how a contractor has developed their costs, the reduction of a certain percentage of time in the performance period may not directly equate to that same percentage reduction in the contract price.

2.  Technical Acceptability in Performance Price Tradeoff actions.   When using a technical acceptability standard in a PPT, a selected approach that has been of interest to several offices is to first determine technical acceptability and then evaluate the other factors of past performance and price of only those offerors found to be technically acceptable.  This streamlined approach is an option to consider when there are large numbers of offerors and technical acceptability is a fairly easy determination.  An example would be in purchasing office equipment or obtaining warranty services - an offeror’s product either meets the minimum requirements or, in the case of services, the offeror is authorized to perform warranty work.  This approach is a traditional application of a two-step source selection process where only offerors who pass through the first step progress to the next phase.  It should be noted that this does not mean we request the offerors to submit all the potential information that might be used in both phases of the acquisition.  We would only ask for the information needed for evaluation within the specific phase.  In other words, an option that is not appropriate is to require all offerors to submit a past performance, technical and cost volume and then only evaluate the past performance and cost volumes of those who pass the technical acceptability.   We should never ask for more information from offerors than we intend to evaluate as this merely raises the overall cost of doing business for an offeror and the cost of products and services provided to the customer.  When requesting material from offerors, Contracting Officers are reminded that expenses associated with producing submittal packages (both in terms of material costs and management review and approval) adds to the bid and proposal expenses and the general and administrative rates of firms.   
MISCELLANEOUS 

1.  DoD Commercial Item Handbook:  "On January 5, 2001, the Under Secretary of Defense (Acquisition, Technology and Logistics)(USD[AT&L]) issued a policy memorandum to provide immediate clarification on commercial item acquisitions (see Appendix A). This Commercial Item Handbook has been issued to provide further guidance on sound business strategies for acquiring commercial items. The purpose of the Handbook is to help acquisition personnel develop sound business strategies for procuring commercial items. The Handbook focuses on how market research and cross-competency teaming can increase the Government’s cost-effective use of commercial items to meet warfighter needs. The Handbook offers suggestions on questions to ask, and it points to additional sources of information, sources of training, and available tools. The Handbook is designed to be a practical reference tool for use in commercial item acquisitions. Appendix B defines terms used in the Handbook."

http://www.safaq.hq.af.mil/contracting/newevents/pdf/commercialitemhandbook.pdf

2. "CAPTAIN COMMERCIAL"  Handbook  For a spirited approach to commercial pricing Check out SAF/AQC's guidance to buyers on how to approach the pricing of commercial items at:  http://www.safaq.hq.af.mil/contracting/captcommercial/   From the entry page:

YOUR TASKING: Join the ranks of people such as Captain Commercial in promoting and enhancing commercial pricing as a "way of life" in the acquisition environment. Increase your understanding, employ innovative commercial strategies and methods, serve as the key link to bridge government and industry commercial acquisitions, "go where no man has gone before ..." -- Enter the world of Commercial Pricing ...
3. FOIA and CPARS information -- CPARS database is NOT releasable.  The FOIA request for the CPARS database has been denied and an appeal rejected! The following from Skip Smith the CPARS PM is provided:  

 A representative of Navy (ASN RDA ABM) says...."The Deputy General Counsel upheld our decision in regards to release of the CPARS data.  They said it was not releasable nor are there any reasonably segregable factual matters subject to disclosure.  Based on that, even a request for contractor name, address, point of contact, and final scoring would be denied.”  
If you end up with a request under FOIA, let Margaret Gillam or Suzanne Snyder know so we can engage help from Mr. Smith.

4.  CPARS Guide Revised:    

The CPARS Guide has been updated to include one of the Alternate Disputes Resolution initiatives unveiled in the Apr 01 ADR conference.  The guidance was revised to include timely resolution of issues in controversy and was made in the Management Responsiveness and Business Relations areas.  The changes are found on page 9, para. 7.2.4; page A2-10, para A2.23.1; and page A3-9, para A1.22. The revised guide is located on our SAF/AQC home page at: http://www.safaq.hq.af.mil/contracting/newevents/December2001.html
5.  The latest issue of SAF/AQ Newsletter is out and located at the following website address http://www.safaq.hq.af.mil/acq_ref/news/novdec01/index.cfm.  Or just task a quick link from here:   Aerospace Acquisition 2001: The Air Force Acquisition Reform Newsletter 

6.  OMB issued the second release of the FAIR ACT inventory on November 14, 2001.  See 66 Fed. Register 57173 (Nov 14, 2001) for more details about the list.

7.  Web-based Weighted Guidelines Program  AFMC has implemented a Web-based Weighted Guidelines Program and is no longer supporting the PC-based version.

If anyone is interested in using it, the link to the tool is:

https://www.msg.wpafb.af.mil/pi/WGL/Index.htm

and the link to instructions for initial log-in is:

https://www.msg.wpafb.af.mil/pi/WGL/Instructions%20for%20initial%20registration.doc

8.  Veterans Legislation Creates New Obligations For Government Contractors and New Opportunities for Veterans:  The following information is extracted from a FRIED FRANK GOVERNMENT CONTRACTS ALERT dates 1/1/02 and presents a good summary.  Some of this has been discussed in earlier Policy Bulletins but a refresher is always good:

“Three recently-implemented laws intended to assist military veterans and veteran-owned small businesses impose new subcontracting and reporting obligations on Government contractors and present new opportunities for veterans who own or who want to start small businesses.

NEW SUBCONTRACTING PLAN REQUIREMENTS UNDER SECTION 803 OF THE SMALL

BUSINESS REAUTHORIZATION ACT OF 2000  The first of these statutes, section 803 of the Small Business Reauthorization Act of 2000 (Pub. L. 106-554), requires federal contractors to establish subcontracting goals for service-disabled veteran-owned small businesses and to include these goals in their subcontracting plans.  This statute supplements an earlier requirement of the Veterans Entrepreneurship and Small Business Development Act of 1999

(Pub. L. 106-50), which required the development of subcontracting goals for veteran-owned small businesses but did not require the development of separate goals for service-disabled veteran-owned small businesses.  

The new subcontracting goal requirement for service-disabled veteran-owned small businesses has now been implemented in the Federal Acquisition Regulation (FAR) via Federal Acquisition Circular (FAC) 2001-01.  66 Fed. Reg. 53492 (Oct. 22, 2001).  The FAC expands the small business subcontracting plan requirements at FAR sections 19.704 and 52.219-9 to include separate subcontracting goal and reporting requirements for this category of veteran-owned small businesses.  

NEW VETERANS EMPLOYMENT REPORTING REQUIREMENTS UNDER THE VETERANS

EMPLOYMENT OPPORTUNITY ACT OF 1998 The second of the three statutes, the Veterans Employment Opportunity Act of 1998 (VEOA) (Pub. L. 105-339), adds a new class of veterans to those already covered by earlier veterans legislation.  Previously, the Vietnam Era Veterans' Readjustment Act of 1974 (VEVRAA) provided employment protection for two classes of veterans:  Vietnam era veterans and special disabled veterans.  Employers with federal contracts in excess of $10,000 were required annually to report their efforts toward the hiring of qualified veterans in these categories using the VETS-100 form.  The VEOA extended the VEVRAA protections and VETS-100 annual reporting requirements to a new class of "other protected veterans," defined as "any other veteran who served on active duty in the U.S. military, ground, naval or air service during a war or in a campaign or expedition for which a campaign badge has been authorized, other than special disabled veterans

or veterans of the Vietnam era."  

On October 11, 2001, the Department of Labor (DOL) issued a final rule implementing provisions of the VEOA, including new requirements for submission of the VETS-100 Report.  66 Fed. Reg. 51998 (Oct. 11, 2001). On October 22, 2001, the Civilian Agency Acquisition Council and the

Defense Acquisition Council (the "FAR Council") issued a final rule that revises related FAR provisions.  66 Fed. Reg. 53487 (Oct. 22, 2001).  As discussed below, the VEOA and the implementing DOL and FAR rules create new reporting requirements and a potential risk for contractors.  Although the VEOA attempts to reduce reporting burdens by raising the dollar threshold from $10,000 to $25,000 and by aligning the annual reporting deadline with the September 30 deadline for submission of the EEO-1 Report, the VEOA and DOL's implementing regulations require contractors to report on the new category of veteran - "other protected veterans."  The new requirement greatly expands the list of veterans who must be accounted for in the reports. Essentially, the list includes all military operations for which a campaign or expeditionary medal has been awarded.  A list of qualifying military events is available at

http://www.opm.gov/veterans/html/vgmedal2.htm.   Contractors should be aware that any failure to comply with the reporting requirements could effectively become a misrepresentation upon submission of an offer to the Government, which could subject them to civil and administrative penalties.  In addition, the FAR rule prohibits contracting officers from entering into a contract with a company that is not in compliance with the VETS-100 reporting requirements.  Contracting officers can check the DOL VETS-100 database to determine contractor compliance.

NEW OPPORTUNITIES FOR VETERANS UNDER SECTION 202 OF THE VETERANS

ENTREPRENEURSHIP AND SMALL BUSINESS DEVELOPMENT ACT OF 1999

The third statute, the Veterans Entrepreneurship and Small Business Development Act of 1999, (VESBDA) (Public Law 106-50), created the National Veterans Business Development Corporation (NVBDC), a federally chartered corporation whose mission is to assist veteran entrepreneurs in forming, financing, and managing small businesses.  The statute directs the NVBDC, among other things, to create and maintain a network of information and assistance centers for use by veterans and the public, and to establish a Professional Certification Advisory Board to create uniform guidelines and standards for the professional certification of members of

the Armed Services to aid in their transition to civilian occupations and professions.  The statute authorizes the NVBDC to coordinate with numerous federal agencies, including the Small Business Administration, the Department of Veterans Affairs, the Department of Labor, the Department of Commerce, the Department of Defense, and the business development staffs

of each federal department and agency to achieve these goals.”  

9.  Tap into the library of A-76 Information collected by HQ AFMC/JA

This deskbook has a comprehensive list of materials (see outline below) that are of value. Here's is where you can access the info:

https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/JA/jaq/a76/a76deskbook.htm

10.  Searching for DIDs and Data Items?  Check out the following websites for assistance:

http://astimage.daps.dla.mil/online/new/
https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/EN/enp/dids/didspage.htm
11.  A few of the December 20, 2001 National Defense Appropriations Act for Fiscal Year 2002 Highlights:  Note, not all of these have been implemented into regulation such as the Federal Prison Industry change!

Competition among GSA Multiple Award Schedule vendors:  Section 803 of the bill requires competition from at least three vendors for all DoD purchases of services valued at $100,000 or more under GSA Multiple Award Schedule contracts. Of interest is that this bill is a compromise from the proposed Senate version, which had a $50,000 threshold and required competition among all schedule vendors rather than three selected vendors.  (Section 802 of the bill establishes goals for annual savings to be realized through the new competition requirement, as well as through the use of performance based service contracts and various management improvements.) 

Competition for items furnished by Federal Prison Industries:  Currently, Federal Prison Industries (FPI) has the right to preempt competition for Federal contracts by unilaterally offering to furnish items that the Federal government needs.  Section 811 of the bill eliminates this

protection for FPI with respect to DoD contracts.  Under the terms of the bill, DoD is required to perform market research to determine whether the price, quality and delivery terms of an FPI product match those offered by the private sector.  If not, DoD must purchase the product on a

competitive basis.  Any offer that FPI may submit in any such competition must be evaluated on the same basis as offers from the private sector. 

Mentor-Protégé program:  Section 812 of the bill authorizes DoD's Mentor-Protégé small business program for three more years, through September 2005.

Berry Amendment:  Section 832 of the bill modified the Berry Amendment at 10 U.S.C. 2533a, to clarify that nonappropriated fund activities are not covered by the provision.  Berry Amendment restrictions are covered in DFARS 225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools and deals with textile products.

Contractor reporting requirement:  Section 345 of the bill revives a controversial Army study on the size of the contractor workforce.  Before the study was halted by DOD and the Office of Management and Budget in June 2000 for violating rulemaking procedures, contractors were required to report specific information about their employees, including how much the employees are paid and how many hours they work, as well as who the actual customer is within the Army.  Under the new requirement, contractors will not be required to report any data that would require them to build new data systems.  
Acquisition workforce:  Although the House version of the bill called for a reduction of 13,000 positions in the acquisition workforce in FY 2002, the conference committee removed this provision in the final bill.  In addition, the bill clarifies an education requirement for contract

specialists that originated in the FY 2000 authorization act.  Specifically, Section 824 of the bill makes clear that individuals who were employed by DOD as of September 30, 2000 need not meet the contracting officer personnel qualifications at 10 U.S.C. 1724 (requiring> all contracting officers at the GS-1102 series or above to have a bachelor's degree from an accredited institution and at least 24 semester hours of business-related studies).

PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

Company that obtained internet proposals of competitors disqualified B-288622, Computer Technology Associates, Inc., November 7, 2001  GAO found that where the protester's employees, including two management personnel, improperly obtained and reviewed other vendors' proposal material during course of procurement, the agency reasonably determined to disqualify protester from further participation in the competition.

Continuing Saga of Lackland A-76 Study B-285938.7; B-285938.8, Lackland 21st Century Services Consolidated, December 4, 2001 GAO denies protest by Lackland 21st Century Services Consolidated (L-21).  L-21 contested (on several accounts) the decision made by the Department of the Air Force to cancel solicitation No. F41689-99-R-0031, revise its requirements, and reinitiate a cost comparison pursuant to Office of Management and Budget (OMB) Circular A-76 for base operations support (BOS) at Lackland Air Force Base, Texas.  L-21, having prevailed in both the private-sector competition and the public/private cost comparison, argued that the Air Force lacked a reasonable basis to cancel the solicitation and begin the process anew.  

How Not to Conduct an A-76 Competition B-286194.4; B-286194.5; B-286194.6, Jones/Hill Joint Venture, 5 Dec 2001  This is a case where just about everything that could go wrong did.

a.  Private Consultant and Conflict of Interest.  Because the MEO team leader and the consultant wrote and edited the PWS and then wrote and edited the in-house management plan, a conflict of interest arose which called for the agency to take appropriate action.  DoDI 4100.33, Commercial Activities Program Procedures, Sep 9, 1985, provides that, "where private sector consultants are assisting DoD Components in preparing both a PWS and management plan for a specific A-76 cost comparison, sufficient measures shall be taken to avoid potential conflicts of interest IAW FAR Part 9 or the appearance of such conflicts. These measures shall include, at a minimum, sufficient firewalls within the private sector consultant to prevent the same individuals from both developing the PWS and assisting in preparation of the MEO.”  Bottomline: Do not allow the same individuals to write/edit both the PWS and MEO. 

b.  Document decision and know what the numbers mean. The IRO also relied upon the work of a private sector contractor to support its efforts.  The firm did not have documentation on three areas of work that Jones/Hill Joint Venture challenged.  Nor could the representative recall how he had determined that the in-house plan's proposal satisfied the PWS in these areas.  Therefore, the GAO found in favor of the protest and stated that, "In reviewing an agency's evaluation of whether the in-house management plan establishes the ability to perform the PWS within the resources provided by the plan, the GAO will not reevaluate the in-house management plan, but instead will examine the agency's evaluation to ensure that it was reasonable and consistent with applicable procedures.  Bottomline on that one - that the agency (including the IRO) must have documentation or be able to recall and satisfactorily explain how

determinations were made that the in-house management plan satisfied PWS requirements.

c.  Include all the costs.  This case also dealt with the costing and in this instance the agency conceded that the in-house cost estimate did not include a cost for this service, but asserted that the cost to provide it was nominal.  They also proposed to use non-MEO personnel to perform required maintenance and repair service but Team Leader testified that the government made no effort to determine if the management plan's proposed use of non-MEO personnel to accomplish this work was separately costed in the in-house cost estimate and that he was

unaware of any agency efforts in this regard.  Bottomline:  Non-MEO, as well as MEO, resources identified in the Management Plan to perform PWS work must be costed in the in-house cost estimate. 

d. Level the in-house performance to the correct level!  As if these three issues were not enough, the agency also failed to level the government’s in-house performance capabilities with those of the selected contractor’s capabilities to reflect the proposed performance above the minimum requirements.  Bottomline:  The agency should have leveled the in-house performance capabilities with those of the selected contractor.  GAO's Recommendation:  You guessed it, the short summary of their comments were to tell the Navy to start again (and do things right this time).  In addition, GAO recommended that the agency reimburse Jones/Hill for its proposal preparation costs and for reasonable costs of filing and pursuing its protest.
Continuing Information on Adarand Action AFFIRMATIVE ACTION UPDATE -- SUPREME COURT DISMISSES ADARAND APPEAL, CITING NEED FOR LOWER COURT REVIEW  On November 27, 2001, the U.S. Supreme Court dismissed the appeal of Adarand Constructors relating to the Department of Transportation's (DOT's) contracting preference system for Disadvantaged Business Enterprises (DBEs).  Adarand Constructors, Inc. v. Mineta, 534 U.S. (2001).  Adarand's original challenge related to the racial classifications incorporated in the DOT's DBE preference system via DOT's Subcontractor Compensation Clause (SCC).  The SCC awarded a premium to bidders who promised to utilize subcontracting firms owned by racial minorities in the event that the bidder was awarded a DOT contract.  Because the statutes and regulations for DOT's federal preference system differ greatly from the regulations governing preferences in connection with state and local procurements, the Supreme Court decided that Adarand's challenge to DOT's federal contract preference system should be first be heard by a lower court, assuming the Adarand plaintiffs could establish standing to challenge the program in question.  
Recent cases involving Past Performance Issues:  

Be fair in assessment of confidence B-288468, Myers Investigative and Security Services, Inc., Nov. 8, 2001 Protest contention that evaluation was unreasonable is sustained where the record shows that the agency treated offerors unequally in its assessment of the past performance information used to justify the selection decision. The GAO concluded that there was no reasonable basis for GSA to have reached such disparate conclusions regarding the offerors' past performance given the similarity of the offerors' performance histories.  The information collected through surveys and personal contact with the customers was not consistent.  

Contractors have an obligation to obtain copies of past performance assessments – think CPARs… B-288659, Ocean Technical Services, Inc., Nov. 27, 2001, In an acquisition that used simplified acquisition procedures in which discussions were not conducted, the GAO held that the Coast Guard was not required to give the protester an opportunity to rebut negative past performance reports where the procurement was conducted using.  The protester in this case argued that the agency's reliance on certain negative performance assessments was unfair because the agency had never provided it with copies of the Coast Guard reports.  The GAO rejected this argument, finding that the protester was familiar with the Coast Guard's process for assessing performance and therefore knew it should have received copies of the reports upon completion of the contracts.  The GAO stated that its bid protest forum was not the appropriate place for the protester to complain for the first time that it had not received copies.  
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