Contracting Policy Bulletin
HQ AFSPC/LGCP                             February/March 1999

This is HQ AFSPC/LGCP’s fifth edition of the monthly Contracting Policy Bulletin which lists the latest updates to the FAR and FAR Supplements.  In each issue we will highlight the changes from the previous issue.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)

These policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.spacecom.af.mil/hqafspc/contracting/).
FAR
No FACs have been issued since 29 Dec 98.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)
DFARS Change Notice 19990115.  This change implements three final rules and a technical amendment, published on January 15, 1999, as follows: 

Simplified Acquisition Procedures; Part 213 Rewrite (DFARS Case 97-D306) 

This final rule revised DFARS Part 213 to update guidance on simplified acquisition procedures for consistency with the revision of FAR Part 13 that was published as Item IV of Federal Acquisition Circular 97-03. The rule also amends other parts of the DFARS to update terminology pertaining to simplified acquisition procedures, such as replacement of the term "small purchase" with the term "simplified acquisition." This case includes a technical amendment to DFARS 247.573 to eliminate the requirement for incorporation of the provision and clauses at 252.247-7022, 252.247-7023, and 252.247-7024 in full text (Transportation of Supplies by Sea). 

Para-Aramid Fibers and Yarns (DFARS Case 98-D310) 

This interim rule amends DFARS 225.7002-2 and 252.225-7012 to implement Section 807 of the Strom Thurmond National Defense Authorization Act for Fiscal Year 1999 (Public Law 105-261). Section 807 specifies conditions under which DoD may procure articles containing para-aramid fibers and yarns manufactured in certain foreign countries. 

Order for Supplies or Services (DFARS Case 97-D024) 

This final rule amends DFARS 253.213-70 to update instructions for completion of 
DD Form 1155, Order for Supplies or Services. The amendments address use of the form for purchases under blanket purchase agreements, and make other minor editorial changes. 

DFARS Change Notice 19990201  Effective for one year beginning on February 24, 1999, the Director, Defense Procurement (DDP), has directed that DoD contracting activities suspend the use of price evaluation adjustments for small disadvantaged businesses as prescribed in FAR Subpart 19.11.  Section 801 of the Strom Thurmond National Defense Authorization Act for Fiscal Year 1999 prohibits DoD from granting a price preference for a 1-year period following a fiscal year in which DoD achieved the 5 percent goal for awards to SDBs.  Since, in fiscal year 1998, DoD exceeded this 5 percent goal, use of this price preference in DoD acquisitions must be suspended for a 1-year period.  The suspension will be in effect for 1 year and will be reevaluated based on the level of DoD contract awards to SDBs achieved in fiscal year 1999.

DFARS Change Notice 19990223 This change implements seven final rules published on February 23, 1999 as follows: 

Deviations from Cost Accounting Standards Administration Requirements (DFARS Case 97-D016)  This final rule amends DFARS 201.402 to reflect FAR changes that were published as Item I of Federal Acquisition Circular 97-03. The FAR changes removed the prohibition against authorizing deviations from FAR Part 30, Cost Accounting Standards Administration. This final rule also makes editorial changes to update DFARS part numbers and titles.

Specifications and Standards Requisition (DFARS Case 98-D022) 
This final rule amends DFARS 211.201 and Part 253 to remove references to DD Form 1425, Specifications and Standards Requisition, which is now obsolete. The rule also updates the address for submission of requests to purchase specifications and standards. 
People’s Republic of China (DFARS Case 98-D305) 
This interim rule amends DFARS 212.301, adds a new section at 225.771, and adds a new solicitation provision at 252.225-7017, to implement Section 8120 of the DoD Appropriations Act for fiscal year 1999 (Public Law 105-262).  Section 8120 provides that no funds appropriated under Title III (Procurement) or Title IV (Research, Development, Test and Evaluation) of the Act may be used to enter into or renew a contract with any company owned or partially owned by the People’s Republic of China or the People’s Liberation Army of the People’s Republic of China. 


Singapore Accession to Government Procurement Agreement (DFARS Case 98-D029) 
This final rule amends DFARS 225.408, 252.225-7007, and 252.225-7021 to remove the limitation on the eligibility of Singapore as a designated country under the Trade Agreements Act.  The limitation previously applied to procurements by the Army Corps of Engineers.  Singapore has acceded to the World Trade Organization Government Procurement Agreement and is now fully eligible under the Trade Agreements Act. 

Independent Research and Development and Bid and Proposal Costs for Fiscal Year 1996 and Beyond (DFARS Case 95-D040)  This final rule amends DFARS 225.7303-2, 231.205-18, and 242.771 to reflect FAR changes that were published as Item VIII of Federal Acquisition Circular 97-03. The FAR changes treat independent research and development and bid and proposal costs for fiscal year 1996 and beyond as fully allowable, subject only to the FAR normal standards of reasonableness and allocability. 

Flexible Progress Payments (DFARS Case 98-D400) 
This final rule amends DFARS Parts 232 and 252 to remove references to the flexible progress payments method of contract financing.  Prior to issuance of this rule, the DFARS did not permit use of flexible progress payments for contracts awarded as a result of solicitations issued on or after November 11, 1993.  This rule does not reflect a policy change but merely removes obsolete coverage.

Television-Audio Support Activity (DFARS Case 98-D008) 
This final rule amends DFARS Appendix B to reflect a reassignment of contracting responsibility under the DoD Coordinated Acquisition Program. The reassignment moves contracting responsibility for radio and television communication equipment from the Army to the Television-Audio Support Activity. 

Class Deviations  (Available at http://www.acq.osd.mil/dp/dars/classdev.html)

CD 99-O0001, January 15, 1999  Extension of Class Deviation--General Services Administration (GSA) Utilization Screening for Department of Defense (DoD) Property; Scrap.  A class deviation dated 24 Feb 98 directed all military departments and defense agencies to deviate from the requirements identified in Table 45-1 at 
FAR 45.608-1(b) and from the requirements of FAR 45.608-4 regarding limited screening of scrap items. This class deviation extends the previous deviation through 15 Jan 00 or until the FAR is revised.

CD 99-O0002, January 29, 1999, Past Performance.  This supercedes the class deviation issued on 18 Dec 97 under DAR tracking number 97-O0009.  This deviation increases the thresholds for which past performance is evaluated in source selections and for which past performance is evaluated annually on contracts.  The deviation specifically changes FAR 15.304(c)(3)(I) to state “past performance shall be evaluated in all source selections for negotiated competitive acquisitions -- (A) For systems and operations support expected to exceed $5,000,000; (B) For services, information technology, or science and technology expected to exceed $1,000,000; and (C) For fuels or health care expected to exceed $100,000.”  In addition, the deviation changes FAR 42.1502 to read “agencies shall prepare an evaluation of contractor performance for each contract in excess of --(A) $5,000,000 for systems and operations support contracts; (B) $1,000,000 For services, and information technology contracts; and (C) $100,000 for fuels and health care contracts.”

CD 99-O0004, January 25, 1999, Suspension of the Price Evaluation Adjustment for Small Disadvantaged Businesses.  This class deviation suspends the use of price evaluation adjustments for small disadvantaged businesses prescribed in FAR Subpart 19.11.  This is discussed under DFARS Change Notice 19990201 above.


CD 99-O0005, March 1, 1999
, General Services Administration Utilization Screening for Department of Defense Property; Standard Screening Periods 
This authorizes all DoD contracting activities to deviate from the requirements of 
FAR 45.608-1(b), 45.608-2(b)(2), and 45.608-2(b)(3) when conducting standard screening of contractor inventory.  In August 1995, GSA agreed to reduce the time for GSA standard screening from 60 – 36 days.  Therefore the screening periods in 45.608-2(b)(2) and (3) are revised to read “‘31st through 51st day” and “52nd through 66th day” respectively.

AFFARS

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.html)
No new contracting policy memos have been issued since the last Contracting Policy Bulletin.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

Best Practices for Competition Under Multiple Award Task and Delivery Order Contracts,

dated 20 Jan 99.  This memo advises of changes in Chapter 5 of the July 1995 Interim Edition of the Best Practices for Multiple Award Task and Delivery Order Contracting.  Chapter 5 identifies practices to consider in applying the fair opportunity process in the award of orders under a multiple award contract (MAC).  The third paragraph under the subheading “CIO-SP Fair Opportunity for Consideration Process” has been deleted.  The material deleted described the practice of designating a “preferred source” for a specific order under a MAC.  The reason this was deleted was because this practice deprived the government of the benefits and efficiencies of continuous, streamlined, commercial-style competition made possible by the fair opportunity process, because it discourages other MAC contract holders from competing.

AFSPCFARS
AFSPCACs (http://www.spacecom.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

None issued since 30 Nov 98.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

INFO.LTR 99-09, 19 Feb 99, Market Research Reports.  This INFO.LTR is a reminder that that Market Research must be conducted and documented for all acquisitions over $100,000 as required by FAR 10.002(e).  In addition it clarifies that if a formal acquisition plan is required (over $5M), the Market Research report must be included as an attachment to the Acquisition Plan at Tab 7.  For acquisitions not requiring a formal acquisition plan, the report would be filed at Tab 1.

INFO.LTR 99-10, 19 Feb 99, Purchase Authority for Government Purchase cardholders on IDIQ Delivery Order Contracts.   Currently AFFARS 5301.603-2-90 does not allow Government purchase card cardholders to use the card on Indefinite Delivery Indefinite Quantity (IDIQ) Delivery Order (DO) contracts without CONS/CC authorization in accordance with AFFARS 5301.603-3.  SAF/AQC is in the process of changing the AFFARS to authorize cardholders to make purchases less than $25,000 on pre-priced IDIQ DO contracts.  Unfortunately, this has not been done yet.  However, AFSPC has been given the go ahead to authorize our cardholders to make purchases off of pre-priced IDIQ DO contracts, provided the contract is set up to allow for payment/ordering using the card.

MISCELLANEOUS 

Government Contracts Year in Review Conference Covering 1998  Each year, the Government Contracts Year in Review Conference highlights the most significant protests and court cases related to government contracts from the previous year.  Following are the 1998 cases that have the most impact on AFSPC contracts and acquisitions. 

Scope Issues

In Sprint Telecommunications Co. (B-278407), GAO held that a telecommunications contract modification requiring transmission services was beyond the scope of the original contract for switching services because 1) the original RFP did not require transmission services for the equipment at issue nor put offerors on notice that it might be added: 2) the agency itself viewed the services as separable and had previously conducted them as separate procurements: and 3) the cost increase would be significant.  This demonstrates in making scope decisions that we need to ask ourselves three things: 1) Would the offerors have anticipated this might be included? 2) Have we previously acquired these separately? and 3) Is there a significant cost increase?  If the answer is yes to any of these there is probably a scope issue.

Breadth/Generality in Statements of Work

In Velenzuela Engineering, Inc. (B-277979) although it dismissed the protest as untimely, GAO issued letters to the agencies stating that the breadth of the statement of work - which required the awardee to provide O&M services at any government facility in the world, violated CICA because offerors would have difficulty deciding whether and what to propose, and because such broad scope of work constituted bundling.  Bundling can potentially eliminate some companies from competition that can only do part of the work.

Federal Supply Schedule Orders/BPAs

In COMARK Federal Systems (B-278343) GAO held that if an agency conducts a competition among holders of schedule contracts, GAO will review fairness of the competition.  (Normally GAO does not review protests of delivery or task orders.)  In this case, the agency awarded multiple BPAs for computer equipment and services under the Federal Supply Schedule, but the subsequent RFQ for workstations did not include any evaluation criteria.  The agency conducted a detailed evaluation and issued a delivery order to the firm offering the best value, instead of selecting the low, technically acceptable quote.  The GAO sustained the protest because a fair and equitable competition requires that the offeror be told the evaluation criteria.  This basically requires that any time we plan to make a best value decision, we need to include criteria in solicitation.  

Meaningful Discussions
In Biospherics, Inc. (B-278278) GAO held that the agency had conducted misleading discussions where the agency twice encouraged the protestor to review its pricing proposal for additional savings prior to BAFO even though the agency already considered that pricing to be unrealistically low.  This demonstrates that our Evaluations Notices (EN) need to be specific identifying the specific issues to the offeror they are addressed to, not generic ENs issues to all offerors.

Competitive Range

In SDS Petroleum Products Inc. (B-280430) GAO upheld the agency’s creation of a competitive range of one, noted the intent of the FAR 15 rewrite to allow more restricted competitive ranges, and held that the revised FAR language which calls for a competitive range of “all the most highly rated proposals” does not require agencies to retain in the competitive range even a second-ranked proposal if the agency reasonably concludes it has no realistic prospect of award.  This case clears the way for us to make more aggressive competitive range determinations really following the intent of the new FAR 15 language.

In Possehn Consulting (B-278579) GAO has held that a competitive range determination must include consideration of cost/price, unless the proposal is found to be technically unacceptable.  This means that we can’t just focus on color ratings when establishing the competitive ranges.  Even if rated Green or Blue technically, offerors whose prices are unreasonably high or low should be eliminated from the competitive range, especially if there are other technically acceptable offerors with reasonable prices.

FACNET/Simplified Acquisition Procedures (Sole Source)
In Jack Faucett Associates, Inc. (B-279347) GAO sustained a protest alleging that the agency had failed to provide interested vendors with a reasonable opportunity to respond to a notice of intent to award on a sole-source basis where the sole-source purchase order was issued only one day after the FACNET notice of intent was issued.  This case demonstrates for both Simplified Acquisition Procedures, as well as those over $100,000, the importance of allowing adequate time for offerors to respond to our notice to award sole-source whether by FACNET or CBD.  There may be offerors out there that can meet our requirements without going sole-source, but we won’t know unless we give them adequate time to respond.

Bundling
In Pemco Aeroplex, Inc. (B-280397) GAO sustained a protest challenging the Air Force’s determination to issue a consolidated solicitation to procure a significant portion of the Sacramento Air Logistics Center at McClellan AFB.  The GAO agreed with Pemco’s argument that the bundling of this work unduly restricted competition and recommended that the Air Force cancel the solicitation and re-solicit its requirements in an unbundled form.  Typically when we consider bundling we only focus on the hurdle of getting past the SBA, but from this case it looks we need to consider CICA as well.

Past Performance
In Foundation Health Services, Inc. (B-278375) GAO held that the experience or past performance of a parent or other corporate affiliate can be attributed to an offeror only if the attribution is based on a detailed analysis of the relationship between the two entities reflected in the proposals.  However, in this case the GAO sustained the protest because the agency unequally evaluated two newly formed companies, giving the awardee, but not the protestor, credit for the experience of key personnel, and downgrading the protestor’s proposal, but not the awardee’s for the absence of significant corporate experience.  What we learn from this protest is that we can evaluate past performance of parent or key affiliate only when it directly relates to performance of the instant contract and that we can rely on performance of key personnel.  However, what is most critical is that we evaluate all offerors consistently especially when similar circumstances exist, like being a newly formed company.

In Braswell Services Group, Inc. (B-278921) GAO upheld award to a higher priced offeror with no record of past performance (therefore rated neutral or NA) over the lower priced offeror with unsatisfactory past performance.  This demonstrates two things.  First, it supports our Performance Price Trade-Off technique and second, it clarifies how offerors with no experience fall into the ranking.  The FAR requires they receive a neutral rating (NA in the Air Force).  An offeror with no experience is ranked higher than an offeror with unsatisfactory experience.  Unknown performance is better than demonstrated poor performance!

In Chant Engineering Co. (B-280250) GAO upheld the agency’s ranking of the incumbent’s past performance for producing the exact same product over protestor’s past performance where the RFP provided that the evaluation would be based on production of the same or similar product, and the protestor had produced a similar item with the same performance, because the awardee’s performance was more relevant.  This demonstrates that relevancy of past performance data is important and GAO supports us weighting more relevant past performance greater than less relevant experience.

In GTS Duratek, Inc. (B-280511) GAO sustained a protest against the Navy for failing to consider Past Performance Information that was close at hand.  The protestor’s past performance volume included several Navy projects and one at the same site for the same services.  GAO held that it was unreasonable for the Navy to not consider information that was within the personal knowledge of the evaluators.  As a result of GAO’s holdings, the Navy conducted a re-evaluation and considered the relevant project, but the rating did not change.  The GAO then sustained a subsequent protest because the new information contained adverse past performance information and the Navy failed to conduct meaningful discussions by not allowing the Protestor to comment on the negative information.  This case demonstrates that all information must be considered when evaluating past performance, not selective information to establish a desired rating.  In addition, if discussions are held, negative past performance information must be discussed in order for the discussions to be considered meaningful.

In California Resources (B-280176) GAO upheld the agency’s decision to award the contract to a higher priced offeror.  The GAO held that the Protester’s contracts were sufficiently different in scope that the agency could reasonably evaluate their past performance as (not applicable) justifying award to a higher priced offeror with lower risk.

In U.S. Technology Corporation (B-278584) the protester argued that the Awardee’s past performance evaluation was flawed because the agency did not take into account two of its contracts.  The GAO denied the protest holding that it was not unreasonable for the (CO) to determine which projects were most relevant and to weigh them accordingly.  This demonstrates the CO’s ability to make an informed decision on what are the most relevant projects and rely on them for the performance evaluation.

In Chemical Demilitarization Associates (B-277700) the GAO held that agencies may reasonably give lesser weight to older performance problems where the contractor’s subsequent performance has been good.  This emphasizes the need to focus on current projects and look at improvement over past jobs.

In Braswell Services Group Inc. (B-278921.2) the protester argued its past performance was wrongfully evaluated.  The Navy indicated that, although the Protester had met contract milestones, among the firm’s weaknesses was that it was unreasonable and uncooperative.  The GAO held that it was reasonable for the Navy to downgrade the Protester’s past performance.  This indicates that past performance ratings are not limited to meeting the minimum contract requirements but may include the business relationship as well.
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