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HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Barbara Bumby, e-mail: barbara.bumby@spacecom.af.mil or DSN 692-5251.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.spacecom.af.mil/hqafspc/contracting/).
FAR

FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC)

No FACs have been issued since 97-11. 

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)
DFARS Change Notice 19990416.  This change implements three final rules published on April 16, 1999, as follows: 

Restructuring Savings Repricing Clause (DFARS Case 98-D019) 

This final rule amends DFARS 231.205-70 to specify that contracting officers should consider including a repricing clause in noncompetitive fixed-price contracts that are negotiated during the period between the time a business combination is announced and the time the contractor’s forward pricing rates are adjusted to reflect the impact of restructuring. The clause must provide for a downward-only price adjustment to ensure that DoD receives its appropriate share of restructuring savings.

Manufacturing Technology Program (DFARS Case 98-D306) 

This interim rule amends DFARS guidance concerning the Manufacturing Technology Program (MTP).  The objective of the MTP is to significantly improve the productivity and responsiveness of the defense industrial base.  However MTP investments will be undertaken only when qualified segments of industry cannot or will not commit private funds to establish manufacturing technology and make it available on a timely basis in support of DoD requirements. (These are not currently in use in AFSPC.)

The specific changes are:

(1) For each contract entered into on a cost-sharing basis under the Manufacturing Technology Program, the ratio of contractor cost to Government cost must be determined by competitive procedures; 

(2) The Secretary of Defense may delegate the authority to approve use of other than a cost-sharing contract under the Program only to the Under Secretary of Defense (Acquisition and Technology) or a service acquisition executive. On January 9, 1999, the Secretary of Defense delegated this authority to the Under Secretary of Defense (Acquisition and Technology); and 

(3) The contract file must document the rationale for a determination to use other than a cost-sharing contract under the Program. 

In addition, the rule removes guidance from DFARS 235.006 pertaining to the Manufacturing Technology Program, as the guidance has been relocated to a new section at 235.006-70; and removes obsolete language from 235.006 pertaining to prior years’ appropriations acts. 

Electronic Funds Transfer (DFARS Case 98-D012) 

This final rule amends DFARS Parts 232 and 252 to remove guidance concerning use of the electronic funds transfer method of contract payment for contractors that are registered in the Central Contractor Registration database. The DFARS guidance is no longer necessary, as a result of the FAR changes published as Item IV of Federal Acquisition Circular 97-11 on March 4, 1999. (See April Policy Bulletin.) The new clause at FAR 52.232-33, Payment by Electronic Funds Transfer—Central Contractor Registration, replaces the clause at DFARS 252.232-7009, Payment by Electronic Funds Transfer (CCR). The FAR rule and this DFARS rule become effective on May 3, 1999. 

DFARS Change Notice 19990503.  This change notice is just a notification that the  DFARS was updated to reflect the final rule regarding Electronic Funds Transfer (DFARS Case 98-D012), published April 16, 1999, and effective May 3, 1999. The publication of this final rule was announced in Change Notice 19990416. 

Class Deviations  (Available at http://www.acq.osd.mil/dp/dars/classdev.html)

No new Class Deviations have been issued since the last Contracting Policy Bulletin.

AFFARS

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.html)
99-C-02, 10 Mar 99.  DoD Packaging Pilot Program.  The DoD Packaging Pilot Program is a three-year pilot program at selected General Electric and Allied Signal location to evaluate the benefits of using commercial packaging methods in lieu of government packaging standards.  Since AFSPC primarily buys services, this will most likely not impact any of our bases.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

No new Contracting Information Memos have been issued since the last Contracting Policy Bulletin.

AFSPCFARS
AFSPCACs (http://www.spacecom.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

None issued since AFSPCAC 96-4, dated 30 Nov 98.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

INFO.LTR 99-15, 26 Apr 99, Impact of Airline Commission Reductions on Air Force Travel Service Contracts.  This INFO.LTR forwards SAF/AQC guidance that was issued to ensure consistency when evaluating and responding to travel contractors’ requests for relief.  The guidance clarifies that even though most of our Commercial Travel Office (CTO) contracts do not contain renegotiation provisions, Contracting Officers are authorized to consider any request for financial relief or renegotiation.

MISCELLANEOUS 

GAO Case Emphasizes Importance of Market Research – There is an article in the “Federal Contracts Report” (Vol. 71, No. 12, dated 22 Mar 99, pg. 406) discussing a GAO decision to sustain a protest.  The protest stated that the Defense Logistics Agency (DLA) improperly deviated from customary commercial practice in tailoring an RFP clause to require offerors seeking a prime vendor contract for food distribution to disclose profit.  FAR Part 12 states Contracting Officers may tailor the terms of a solicitation to adapt to market conditions (see FAR 12.301(a)), but may not tailor a clause or otherwise include terms in a solicitation in a manner that is inconsistent with customary commercial practice without obtaining the appropriate waiver (see FAR 12.302(c)).

The Protestor’s Position - “The procurement, conducted under FAR Part 12, contemplated that the successful offeror would be the prime vendor for the food items.  The solicitation required offerors . . . to propose a delivered price per unit, to be the actual invoice price of the product paid to the manufacturer or supplier, as delivered to the prime vendor’s facility.  The RFP also contained an ‘interorganizational transfers’ clause that would have required [offerors] to disclose profits associated with intracompany transfers of food items.  [The protestor] contended that while food service distributors may price their products and product transfers in different ways, it is not customary practice to require disclosure of profit or freight costs in excess of actual costs.  [The protestor] said its food distribution operations do not include an accounting system that identifies the profit element per interorganizational transfer, as the solicitation required.  Since disclosure terms are inconsistent with customary commercial practice, the solicitation is defective.”

DLA’s Position – “DLA contended that the disputed clause was not inconsistent with commercial practices.  It said it had done market research, and listed several industry conferences at which the prime vendor program was discussed.”

GAO’s Decision – “DLA did not show that the disputed clause was either researched or discussed with industry representative at the conferences.”  Specifically GAO stated, ”While the agency relies on the fact that the clause at issue was not objected to by industry representatives, such silence alone is not an acceptable substitute for the agency’s obligation to conduct market research to confirm customary industry practice in the use of these terms, particularly in view of the protestor’s assertion that there is not industry practice requiring disclosure of profit or other cost data for interorganizational transfers.  Given the lack of any meaningful market research showing that the challenged terms are consistent with customary commercial practice, we conclude that the agency violated the requirement in FAR 12.302(a) to conduct appropriate market research prior to tailoring the regulatory provision.”

GAO recommended that DLA amend the solicitation and request new proposals, or, if DLA still believes the profit disclosure is needed, perform the necessary market research and obtain the appropriate waiver.

Summary - If you are going to include language/clauses/provisions within a commercial solicitation/contract, the inclusion of which is based upon market research, make sure that the language/clauses/provisions are specifically addressed with industry and are included in your Market Research Report.  As you can see by the results of this case, not having meaningful (meaning you address all issues which would impact how the solicitation is written or the acquisition approach taken) and detailed market research information/documentation may result in a protest and may impact your acquisition.
Use of Bid Bonds in Construction Acquisitions using Performance Price Trade-off

As you are aware, recently we have changed our methods on construction contracting from IFB, Sealed Bidding, (where bids are publicly opened) to Request For Proposal (RFP)-Performance Price Trade-Off (PPT), where the contractors do not know the other offerors' proposed price on the project until award of the project.  A situation has developed where some construction contractors are concerned that their Bid Bond capacity will be exceeded and they will be precluded from proposing on other construction contracts because it is taking longer for them to know they will not be awarded a construction contract.  This can create problems for offerors especially on straddle programs, where we may wait several months for next year funding.  

Bid Bonds are used in sealed bidding to prevent contractors from not signing a construction contract because they find out that they left too much money on the table in relation to the second low bidder.  The FAR does not prohibit the use of Bid Bonds for negotiated construction contracts.  However, the intent of the Bid Bond contradicts the language of FAR provision 
52.215-1, paragraph (c)(8) which states "proposals may be withdrawn at any time before award".      

FAR 28.101-1(c) states, "The chief of the contracting office may waive the requirement to obtain a bid guarantee when a performance bond or a performance and payment bond is required if it is determined that a bid guarantee is not in the best interest of the Government for a specific acquisition."   We believe that unnecessarily tying up a contractor's bonding capacity is not in the best interest of the Government, and recommend use of this waiver authority on negotiated construction contracts, especially straddle programs or any other time you expect delays between proposal receipt and contract award.

It is AFSPC/LGC position that each construction contract qualifies as a "specific acquisition" and therefore a class waiver is not necessary.  Questions on this issue may be addressed to Mr. Luther Haas, DSN 692-6928, luther.haas@spacecom.af.mil.






Contracting Policy Bulletin                                                               1

