Contracting Policy Bulletin
HQ AFSPC/LGCP                                          October 1999

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Barbara Bumby, e-mail: barbara.bumby@spacecom.af.mil or DSN 692-5251.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
FAR

FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC)

FAC 97-14 was issued 24 Sep 99.

Item I--Very Small Business Concerns (FAR Case 98-013)  This final rule converts the interim rule published as Item II of FAC 97-11 to a final rule.  For details, see the April AFSPC Policy Bulletin. 

Item II--Historically Underutilized Business Zone (HUBZone) Empowerment Contracting Program (FAR Case 97-307) This final rule converts the interim rule published as Item I of FAC 97-10 to a final. The purpose of the program is to provide Federal contracting assistance for qualified small business concerns located in historically underutilized business zones in an effort to increase employment opportunities, investment, and economic development in these areas. The program provides for set-asides, sole source awards, and price evaluation preferences for HUBZone small business concerns and establishes goals for awards to such concerns.  Consideration of HUBZone small business must be addressed in the Acquisition Plan as well as contractor prepared Subcontracting Plans. 

Item III--Use of Competitive Proposals (FAR Case 99-001) This final rule amends FAR 6.401 to delete the requirement for contracting officers to explain in writing their rationale for choosing to use competitive proposals rather than sealed bidding.  As a result the requirement to prepare a D&F justifying use competitive proposals over sealed bids is no longer required.

Item IV--Javits-Wagner-O'Day Proposed Revisions (FAR Case 98-602)  This final rule adds a new section, FAR 8.716, and amends paragraph (a) of FAR 42.1203.  These changes provide procedures for recognizing a name change or a successor in interest for a Javits-Wagner-O'Day Act participating nonprofit agency providing supplies or services on the Procurement List maintained by the Committee for Purchase From People Who Are Blind or Severely Disabled.

Item V--OMB Circular A-119 (FAR Case 98-004)  This final rule amends FAR 11.101, 11.107, 11.201, and adds a provision at 52.211-7 to address the use of voluntary consensus standards in accordance with the requirements of Office of Management and Budget (OMB) Circular A-119.  This requires all federal agencies to use voluntary consensus standards in lieu of government-unique standards in requirements documents, except where inconsistent with law or otherwise impractical.  Voluntary consensus standards are different than industry standards in that a consensus has been reached through a process which attempts to resolve objections by all interested parties. 

Item VI--Determination of Price Reasonableness and Commerciality (FAR Case 98-300)
This interim rule revises FAR 12.209, 13.106-3(a)(2), and amends Subpart 15.4.  

· Previously FAR 12.209 referred only to FAR 15.4 for procedures to establish price reasonableness. It has now been revised to add references to FAR 13 and 14 which focus the basis for price reasonableness on price analysis versus cost analysis.  

· In FAR 15.403-3(a) the requirement to require submission of information from the offeror to determine price reasonableness is deleted and is changed to clarify that information other than cost and pricing data should be obtained from the offeror only if adequate information cannot be obtained from other sources. (i.e. price analysis type information) 

· 15.403-3 now refers the contracting officer to Section 3.3, Chapter 3, Volume I, of the Contract Pricing Reference Guide to determine what information an offeror should be required to submit, if necessary, to support price reasonableness. 

· 15.403-3(a)(4) is added to clarify that in accordance with Section 808 of Public Law 105-261, an offeror who does not comply with a requirement to submit pricing information for a contract or subcontract is ineligible for award unless the HCA determines that it is in the best interest of the Government.  

· 15.403-3(c)(1) is added to clarify that at a minimum, the contracting officer must use price analysis to determine whether the price is fair and reasonable whenever the contracting officer acquires a commercial item.  The fact that a price is included in a catalog does not, in and of itself, make it fair and reasonable. If the contracting officer cannot determine whether an offered price is fair and reasonable, even after obtaining additional information from sources other than the offeror, then the contracting officer must require the offeror to submit information other than cost or pricing data to support further analysis.

· 15.404-2(a)(2) is expanded to reflect additional field pricing assistance that can be obtained to support price analysis such as providing information to assist in making a commerciality determination, identifying customarily granted or offered discounts, etc.  (This reflects DCAA changing role with the shift to a preference for commercial acquisitions and price analysis.)

Item VII--Conforming Late Offer Treatment (FAR Case 97-030) This final rule amends FAR 14.201-6, 14.304, and 15.208, the provisions at 52.212-1, 52.214-7, 52.214-23, and 52.215-1, and removes 52.214-32 and 52.214-33 to provide uniform guidance regarding receipt of late offers for commercial, sealed bid, and negotiated acquisitions.  Previously the language in Parts 12, 14, and 15 were all different.  Now they are consistent.

Item VIII--Evaluation of Proposals for Professional Services (FAR Case 97-038) This final rule amends FAR 15.305(a)(1) and 37.115-2(c) to provide guidance on the evaluation of proposals that include uncompensated overtime hours.  This requirement already exists in DFARS 215.305 and has simply been elevated to FAR 37.115-2.

Item IX--Option Clause Consistency (FAR Case 98-606)  This final rule amends FAR 17.208(g) to clarify that the time period for providing a preliminary notice of the Government's intent to exercise a contract option in the clause at FAR 52.217-9 may now be tailored.  It also amends the clause at FAR 52.217-8 to make the format of the Option to Extend Services clause consistent with the format of other option clauses in the FAR.  Specifically, 52.217-8, Option to Extend Services, now has a fill-in to specify the period when the option may be exercised in lieu of referring to the Schedule.  52.217-9 was also changed to provide a fill-in for the timeframe of when the preliminary notice of intent to exercise the option must be issued.  This replaces the firm timeframe of “60 days prior to contract expiration.”

Item X--Compensation for Senior Executives (FAR Case 98-301)  This final rule coverts the interim rule published as Item VIII of FAC 97-11 to a final rule without change. For details, see the April AFSPC Policy Bulletin.
Item XI--Interest and Other Financial Costs (FAR Case 98-006)  This final rule amends FAR 31.205-20 to make minor changes to the cost principle concerning ``interest and other financial costs.''   Due to significant concerns with the proposed rule, none of the controversial language was included in the final rule and the remaining changes are insignificant.

Item XII--Cost-Reimbursement Architect-Engineer Contracts (FAR Case 97-043)  This final rule amends the clause prescriptions at FAR 36.609, 44.204, 49.503, and the clause preface at 52.236-25, Requirements for Registration of Designers, to include application of certain clauses to cost-reimbursement architect-engineer contracts.  The rule amends the prescriptions for use of the following FAR clauses to include cost-reimbursement architect-engineer services contracts:

52.236-24 Work Oversight in Architect-Engineer Contracts

52.236-25 Requirements for Registration of Designers

52.244-4 Subcontractors and Outside Associates and Consultants (Architect-Engineer Services)

52.249-6 Termination (Cost-Reimbursement)

Item XIII--Conditionally Accepted Items (FAR Case 98-002)  This final rule amends FAR 46.101 to add a definition of conditional acceptance.  It also amends FAR 46.407 to require that, when conditionally accepting nonconforming items, amounts withheld from payments should be at least sufficient to cover the cost and related profit to correct deficiencies and complete unfinished work. FAR 46.407 has also been revised to require that the basis for the amounts withheld be documented in the contract file.  Ordinarily, the contracting officer must reject supplies or services when the nonconformance is critical or major or the supplies or services are otherwise incomplete. However, there may be circumstances (e.g., reasons of economy or urgency) when the contracting officer determines acceptance or conditional acceptance of supplies or services is in the best interest of the Government.  This is when conditional acceptance comes into play.

Item XIV--Value Engineering Change Proposals/PAT (FAR Case 97-031)  This final rule amends the value engineering change proposal (VECP) guidance in FAR 48.001, 48.102, 48.104, 48.201, and the FAR clause at 52.248-1 to allow the contracting officer to:  1) increase the sharing period from 36 months to a range of 36 to 60 months; 2) increase the contractor's share of instant, concurrent and future savings under the incentive/voluntary sharing arrangement from 50 percent to a range of 50 to 75 percent; and 3) increase the contractor's share of collateral savings from 20 percent to a range of 20 to 100 percent on a case-by-case basis for each VECP. The objective of the rule is to change the sharing periods and rates that contracting officers may establish for individual VECPs. By allowing longer sharing periods and allowing increased contractor sharing rates for collateral and concurrent savings, more contractors may find it feasible to submit VECPs. The rule may increase the number of VECP settlements negotiated between the Government and private entities, as the additional flexibility in sharing periods and contractor sharing rates it provides should incentivize contractors to submit more VECPs. The rule will apply to all entities, large and small, that propose VECPs under Government contracts.

Item XV--Cost Accounting Standards Post-Award Notification (FAR Case 98-003)  This final rule revises paragraph (e) of the clause at FAR 52.230-6, Administration of Cost Accounting Standards, to reduce the subcontractor information that a contractor is required to provide to its cognizant contract administration office (CAO) when requesting the CAO to perform administration for Cost Accounting Standards matters.  This eliminates the requirement for the contractor to furnish information about changes the subcontractor has made to its cost accounting practices to the cognizant contract administration office.  Now the only information the prime contractor must provide is the subcontractor’s name and subcontract number, dollar amount and date of award of subcontract, and name of the prime contractor making the award.

Item XVI--Technical Amendments  Amendments are being made at 1.106, 15.305, 19.102, 52.211-6, and 52.219-18 in order to update references and make editorial changes.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 19990914.  The DFARS has been revised by two final rules, published on September 14, 1999, as follows: 


Acquisitions for Foreign Military Sales (DFARS Case 99-D020)  This final rule amends the DFARS Part 225 to clarify that (1) the contracting officer must not require the submission of cost or pricing data for a foreign military sales acquisition if the foreign government has conducted a competition resulting in adequate price competition; and (2) all costs incurred for offset agreements with a foreign government or international organization are allowable if financed wholly with customer cash or repayable foreign military finance credits. 

Officials Not to Benefit Clause (DFARS Case 99-D018)  This final rule amends DFARS Parts 237 and 252 to update the formats used for educational service agreements and patent license contracts. The rule removes obsolete references to the clause formerly located at FAR 52.203-1, Officials Not to Benefit, and makes other minor editorial changes.  Educational service agreements are not contracts, but ordering agreements for ordering educational services where the government pays normal tuition and fees.


DFARS Change Notice 19990921
 

Manufacturing Technology Program (DFARS Case 98-D306)  The interim rule published on April 16, 1999 (Change Notice 19990416), has been converted to a final rule without change. The interim rule revised DFARS 235.006 and added a new section at 235.006-70 to require that, for each contract entered into on a cost-sharing basis under the Manufacturing Technology Program, the ratio of contractor cost to Government cost must be determined by competitive procedures. (Manufacturing Technology Program investments are not currently in use in AFSPC.)  See May AFSPC Policy Bulletin for details.

DFARS Change Notice 19990930. The DFARS has been revised by 4 rules, published on September 30, 1999, as follows: 

Contractor Use of Nonimmigrant Aliens-Guam (DFARS Case 97-D318) 

The interim rule published on June 11, 1998 (Departmental Letter 98-012), is revised and finalized. The rule prohibits the employment of nonimmigrant aliens under contracts for base operations support on Guam. The final rule incorporates the similar restrictions pertaining to military construction contracts on Guam and adds clarification regarding the applicability of the rule. 

Reform of Affirmative Action in Federal Procurement (DFARS Case 98-D007) 

The interim rule published on August 6, 1998 (Departmental Letter 98-018), is revised and finalized. The rule addresses programs for small disadvantaged business concerns and conforms to a Department of Justice (DoJ) proposal to reform affirmative action in Federal procurement, and is consistent with the changes made to the Federal Acquisition Regulation (FAR) in Federal Acquisition Circulars (FACs) 97-06 and 97-13.  DoJ's proposal is designed to ensure compliance with the constitutional standards established by the Supreme Court in Adarand Constructors, Inc. v. Pena.  The only change in the final rule from the interim rule is that it removes policy pertaining to historically black colleges and universities and minority institutions that duplicated policy contained in the FAR. 

Reform of Affirmative Action in Federal Procurement, Part II (DFARS Case 98-D021) 

The interim rule published on November 20, 1998 (Change Notice 19981120), is converted to a final rule without change. The rule addresses programs for small disadvantaged business concerns and is consistent with the changes made to the FAR in FACs 97-07 and 97-13.

Fiscal Year 2000 Contract Action Reporting Requirements (DFARS Case 99-D011/98-D017) 

We published a correction to the final rule that was published on August 19, 1999, effective October 1, 1999. The rule revises DD Form 350, Individual Contracting Action Report, and DD Form 1057, Monthly Contracting Summary of Actions $25,000 or Less, and corresponding instructions, to reflect fiscal year 2000 reporting requirements.  However, the correction only reflects a change in name of the ``Defense Fuel Supply Center'' to the ``Defense Energy Support Center''.  See the September AFSPC Policy Bulletin for details of the final rule.

Change Notice 19991001 The DFARS has been updated to reflect the following 3 rules that were previous published in the Federal Register and effective October 1, 1999:

Reform of Affirmative Action in Federal Procurement (DFARS Case 98-D007) 

The final rule published on September 30, 1999, effective October 1, 1999, has been incorporated into the DFARS. 

Reform of Affirmative Action in Federal Procurement, Part II (DFARS Case 98-D021) 

The final rule published on September 30, 1999, effective October 1, 1999, has been incorporated into the DFARS. 

Fiscal Year 2000 Contract Action Reporting Requirements (DFARS Case 99-D011/98-D017) 

The final rule published on August 19, 1999, effective October 1, 1999, has been incorporated into the DFARS. 

Class Deviations  (Available at http://www.acq.osd.mil/dp/dars/classdev.html)

CD 99-O0012 September 16, 1999  Special Tooling (MANDATORY) This class deviation supercedes the extension of a class deviation issued on September 22, 1999 under DAR Tracking number 99-O00011.  Effective immediately all DoD contracting activities shall use the April 1984 edition of the Special Tooling clause and it’s related prescriptive language (see attachment to Class Deviation) in lieu of FAR 52.245-17 and it’s prescriptive language at 45.306-5.  The portion of the Government Property (Fixed Price Contracts) clause at 52.245-2 that states that special tooling is subject to the title provisions in the special tooling clause is waived.  This waiver is necessary because the 1984 edition of the Special Tooling clause does not contain title provisions.


CD 99-O0013 September 16, 1999 
 FAR 31.205-46(a)(2)(i), Maximum Per Diem Rates Under the Federal Travel Regulations (FTR) This class deviation supercedes and extends the class deviation issued on December 23, 1998 under DAR Tracking number 98-O00014 which expired 30 Sep 99.  This deviation allows all DoD contracting activities to deviate from the requirements of FAR 31.205-46(a)(2)(i) which limits travel costs to the current maximum per diem rates. This class deviation allows DoD contractors to use either the Federal Travel Regulation (FTR) maximum per diem rates and the definitions of lodging, meals, and incidental expenses in effect on 31 Dec 98 or the revised FTR rates which went into effect 1 Jan 99.  The only problem with the new rates is that GSA issued a final rule in December impacting how the FTR rates are calculated, which included extracting lodging taxes from the per diem rate and allowing lodging taxes as a miscellaneous expense instead.  This change may cause defense contractors to encounter a significant administrative burden and incur substantial costs in modifying their systems to comply with this rule.  Therefore DoD has issued a class deviation to permit the use of either the 31 Dec 98 rates and definitions or the current version.

CD 99-O0009, September 29, 1999 FAR 31.203(c), Indirect Costs (MANDATORY) 

Effective immediately, all DoD contracting activities shall deviate from the requirements of FAR 31.203(c) when costs disallowed under 31.205-52 are required to be included in the indirect cost base.  Under this deviation, the indirect expenses proportionate to those disallowed costs will not be disallowed on the basis of FAR 31.203(c).  This deviation applies to all future contracts.  It also applies to indirect rates applicable to open cost-reimbursement contracts, provided that the final indirect rates have not been established as of 29 Sep 99.  The deviation also applies to any other situations requiring that indirect costs be settled before contract prices are established, provided that the final indirect cost rates had not been established prior to 29 Sep 99.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddpmemo.html)

No new memos have been issued since 13 Jul 99.

AFFARS

AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)
No new AFACs have been issued since AFAC 96-2, dated Jun 99. 

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.html)
No new Contracting Policy Memos have been issued since CPM 99-C-04, dated 
19 Aug 99.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

Requirement for Lease/Purchase Analysis in Awarding Contracts for Leased Equipment, 
dated 22 Sep 99.  This memorandum is driven by the results of an IG audit which found numerous instances where contracts were awarded or options were exercised on existing contracts for leased equipment with no evidence that the required lease/purchase analysis was conducted.  This memo is a reminder that contracting officers must ensure that lease/purchase analyses have been completed as required prior to awarding new contracts or exercising options on existing contracts for which no analysis has been conducted.  The requiring activity is responsible for conducting the analysis in accordance with FAR 7.4, DFARS 207.4, and DoDI 7041.3.  The results of the analysis must support the decision to award a contract or exercise an option for leased equipment.

Contracting Related Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.html)

No new Contracting Related Memos have been issued since 21 May 99.

AFSPCFARS
AFSPCACs (http://www.spacecom.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

None issued since AFSPCAC 96-4, dated 30 Nov 98.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

INFO.LTR 99-17, dated 15 Sep 99. Release of Bid Bonds on Construction Contracts
HQ AFSPC/LGC received a letter from SAF/AQC reminding contracting officers that prompt notification of unsuccessful offerors on construction contracts is imperative so that the unsuccessful offeror(s) can notify their bonding company.  The letter also states that the chief of the contracting office may waive the requirements for a bid bond on a case-by-case basis when it determined to be in the best interest of the government.  On 9 April 1999 AFSPC/LGC sent an e-mail to all contracting squadron commanders which stated as follows:

        A note to all Contracting Squadron Commanders. 

As you are aware, recently we have changed our methods on construction contracting from IFB, Sealed Bidding, (where bids are publicly opened) to Request For Proposal (RFP)-Performance Price Trade-Off (PPT), where the contractors do not know the other offerors' proposed price on the project until award of the project.  A situation has developed where some construction contractors are concerned that their Bid Bond capacity will be exceeded and they will be precluded from proposing on other construction contracts because it is taking longer for them to know they will not be awarded a construction contract.  This can create problems for offerors especially on straddle programs, where we may wait several months for next year funding.  

As I'm sure everyone is aware, Bid Bonds were used in sealed bidding to prevent contractors from not signing a construction contract because they found out that they left too much money on the table in relation to the second low bidder.  The FAR does not prohibit the use of Bid Bonds for negotiated construction contracts.  However, the intent of the Bid Bond contradicts the language of FAR provision 52.215-1, paragraph (c)(8) which states "proposals may be withdrawn at any time before award".      

FAR 28.101-1(c) states, "The chief of the contracting office may waive the requirement to obtain a bid guarantee when a performance bond or a performance and payment bond is required if it is determined that a bid guarantee is not in the best interest of the Government for a specific acquisition."   We believe that unnecessarily tying up a contractor's bonding capacity is not in the best interest of the Government, and recommend use of this waiver authority on negotiated construction contracts, especially straddle programs or any other time you expect delays between proposal receipt and contract award.

It is AFSPC/LGC position that each construction contract qualifies as a "specific acquisition" and therefore a class waiver is not necessary. 

POC for questions on this issue is Mr. Luther Haas, DSN 692-6928.

INFO.LTR 99-18, dated 20 Sep 99. Using Government Purchase Cards for Pager and Cell Phone Services

This policy letter provides clarification regarding the use of the Government Purchase Card to acquire pager and cell phone services:


a.  The Government Purchase Card may be used to pay for pager and cell phone services with an annual requirements less than $2,500, with the following conditions:



(1)  If there is a “contract” that must be signed with the pager or cell phone company, (i.e. one year whether you use the service or discontinue it, you pay for the entire year) the card CANNOT be used.  This is because you are obligating the government to pay for future services for which you DO NOT CURRENTLY have funds available.



(2)  If you pay only for the air time used and the service can be discontinued at any time throughout the year and you owe nothing (like your phone at home), then the card CAN be used to pre-pay those charges because the service was received within 30 days and you CURRENTLY have the money available on the card to pay.

(3)  If you only pay for the air time used and the service can be discontinued at any time throughout the year and you owe nothing, then the card may also be used to pay for services at the end of every three (3) or six (6) month cycle if that is the company’s practice.  The key point to remember is that you pay after you receive the service and not before.


b.  If you have a known (even if it is estimated) annual requirement over $2,500, THERE MUST BE A BPA OR CONTRACT IN EFFECT.  In this case, the Competition in Contracting Act, Buy American Act, Service Contract Act, etc. all must be adhered to.  Those are statutory requirements.  These requirements must be COMPETED.  They are not micropurchases.  However, the Government Purchase Card may be used to make payments against the contract for these services.

c. Also for your information, GSA has added cell phone and pager services to the Federal Supply Schedule (FSS) program.  Therefore, cardholders may go through the FSS to acquire their cell phone and pager services.  However, this does not eliminate the cardholder’s responsibility to go through the communications squadron for authorization before going to the FSS, unless this requirement has been eliminated by your local communications squadrons.

Questions on this issue should be directed to Ms. Terry Schooley, DSN 692-5169.

MISCELLANEOUS 

DoD Past Performance Guide  The DoD Guide to Use and Collection of Past Performance Information, dated May 1999, is available on the internet at http://www.acq.osd.mil/ar/doc

/ppiguide.pdf.
  This guide contains a wealth on information, not just on collecting annual past performance assessments, but also how to evaluate past performance as part of an acquisition (i.e. PPT or source selection).]

Closure of Air Force Publication Distribution Offices (PDOs) The PDOs at all Air Force bases will were closed effective 1 Oct 99.  As a result, all publications previously provided in hard copy by the local PDOs will have to be obtained by other means:  1) primarily through the Electronic Transaction System (ETS) which is a web based system which provides web viewing, downloading, and local printing of electronic documents or 2) for physical documents not available through the web, these documents may also be ordered through the ETS web site.  (Technical Orders (TOs) will be handled outside the ETS through a single office on each base.) The ETS is located at Air Force Publications Homepage (http://afpubs.hq.af.mil/).
The majority of AFIs are currently available.  However, we have found that many of the publications/forms that contractors are required to maintain/use may not be available to view electronically and physical documents must be ordered.  However, to order physical documents through the ETS web site an account must be set up with the centralized Air Force Publication Distribution Center (AFPDC) in Baltimore.  The policy is that contractors cannot set up accounts directly with AFPDC.  They must first be verified by the contracting officer.

To set up an account, the contractor or contracting officer must contact the Organizational Account Representative (OR) (previously called the Customer Account Representative (CAR)) and complete an AF Form 1846.  The contracting officer then must sign the 1846 as the verifying official.  The approval official or commander must approve the 1846 in order to receive accountable forms and classified publications.  If the contracting officer wants publications/forms mailed directly to the contractor, he/she must state this on the 1846 by providing the complete organizational address of the contractor.  After verification and approval (if appropriate), the AF Form 1846 is either mailed to Air Force Publishing Distribution Center, ATTN: Mr. Dorsey, 2800 Eastern Boulevard, Baltimore, Maryland 21220-2898 or faxed to 410-687-3799.  Contractors will then receive their account numbers directly from AFPDC and operations will essentially continue as they have in the past where the contractors are responsible for obtaining publications/forms required to meet contract requirements.  
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