Contracting Policy Bulletin
HQ AFSPC/LGCP                                      July 2001

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Summer Break for Regulation Changes

AFSPC Policy on Managing Award Fee Funding (AFSPC Information  Letters)

Do Some Summer Surfing on the Internet (Misc)

FAR

FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
No new FACs have been issued since FAC 97-27 pertaining to implementation of 

Section 508 of the Rehabilitation Act of 1973. 

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

No New DFARS Change Notices since DCN 20001213 was published on December 13, 2000

Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No New CLASS DEVIATION since Commercial Item Omnibus Clauses for Acquisitions Using the Standard Procurement System  CD 2001-O0002, April 26, 2001 (PDF Version). 

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new letters since the April 18, 2001 on Government Wide Point of Entry 

AFFARS

AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACs have been issued since AFAC 96-4, issued 13 Oct 00.  Effective 20 Oct 00.

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)
No new Memos since Policy Memo 01-C-01 issued 3 May 2001.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)
No new Contracting Information Memos posted since 15 Oct 99 regarding the FAR and utility privatization.

Contracting Related Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.html)

No new Contracting Related Memos have been issued since 4 Dec 00.
AFSPCFARS (Available at 

http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes to the AFSPC FAR Supplement since AFSPCAC 2000-01 dated Nov 00.

Information (Policy) Letters  (Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new Contracting Letters this month however, a joint policy letter from FM and Contracting regarding award fees was issued on Jun 22 2001.  Although a clarification to this letter will be forthcoming, careful planning is involved in managing funds associated with award fee.  

Managing Funds Associated with Award Fee payments:  The contracting officer needs to ensure that the Program Management Office (PMO) or the using activity prepares a separate AF Form 9 for each award fee period. The amount committed and administratively reserved for each award fee period must equal the total amount of the award fee CLIN(s) for that period.  When payment of the award fee is not made until sometime in the next fiscal year, contracting must work closely with the Financial Analysis office to ensure the expiring fiscal year funds are reserved for payment.   Before withdrawing any funds committed or reserved for award fees, the Financial Analysis Officer must first coordinate with the Contracting Officer to ensure that the withdrawal of these funds will not create an Anti-Deficiency Act violation.  

MISCELLANEOUS 

Don’t Run Afoul of Affiliation 

At the March 2001 AFSPC contracting conference we had a discussion of the dangers of small business running afoul of the affiliation rules and making themselves ineligible for a SB contract award.  The impact can be tremendous if we discover this AFTER proposal submission, evaluation, FPRs, and selection.  This has actually happened at AFSPC bases.  Mr. Lander took an action item to prepare a scripted briefing that a buyer/CO/small bus specialist can give at a pre-proposal conference when the procurement is set-aside.  The briefing was e-mailed to the small business specialists at each base.  It is scripted in a manner that this briefing be given at all of pre-prop conferences for set-asides.  In addition, visit the AFSPC homepage and review Mr. Lander’s primer on affiliation and limitation on subcontracting located under the small business tab at http://www.spacecom.af.mil/hqafspc/contracting/ for more details on this important subject.

Shipping Requirements for shipments routed to the EU to support US Gm't contracts The European Union is considering a requirement that all solid wood packing materials (like pallets) going to Europe from the US and 3 other countries be treated to eliminate the possibility of pests. The specifics of the requirement are at the USDA Animal & Plants Health Inspection Service site at: http://www.aphis.usda.gov/ppq/swp/ (click on 'European Union'), however this is TENTATIVE information, as the U.S. may be able to negotiate relief.  Currently there is no SAF policy on this issue.  Please consult your Transportation POC and JA for any contract adjustment issues and how to handle any requests by an impacted contractor for equitable adjustment to an existing contract.

It is summer, ready for some surfing?  Why not visit these locations on the World Wide Web?

Check out the newest in defense acquisition reform at:

http://www.acq.osd.mil/ar/resources.htm



Participate in the first Public Hearing of the COMMERCIAL ACTIVITIES PANEL that was held June 11, 2001. A brief summary of the attendee’s thoughts on the principles and policies that should govern outsourcing decisions is available on the Internet at http://www.gao.gov/a76panel/summary010611.html
Looking for a consolidated location for A&A information?  The following was developed by AFMC and includes links to the DoD and SAF information https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/DR/PSBA/aas.htm
Feeling a little green?  The following AFMC Operational Conference Briefing on Affirmative Procurement might help you grow in your knowledge of environmental preferable products and services:  https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pko/conferencejan01/Conference/Briefings/11buyinggreen.ppt
Part 7 not big enough to answer your acquisition planning questions?  The following guide contains 41 pages dedicated to acq plans.  Note that this contains threshold requirements for AFMC not AFSPC so use it as a guide and not without consulting the AFSPC Sup!  https://www.afmc-mil.wpafb.af.mil/HQ-AFMC/PK/pkp/polvault/guides/apg&t.doc
Fund cites confuse you?  This briefing will help you learn how to read them and the specifics on expiring and canceling funds.  The following was provided by DCMC and should prove helpful:  http://www.dcma.mil/onebook/9.0/9.5/cancfund.ppt
PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

SOS Interpreting, Ltd., B-287505, June 12, 2001 Revaluation of Technical Proposals not Reason for Elimination Contention that contracting officer's (CO) decision to reject initial evaluations and convene a new technical evaluation panel was designed to ensure that the protester was improperly eliminated from consideration is denied, where there is no evidence in the record that the CO's decisions were not made in good faith or that they were designed with the intent of changing technical rankings or avoiding an award to the protester.  Challenge to the exclusion of protester’s proposal form the competitive range is denied where the record shows that the evaluation was reasonable and consistent with the evaluation criteria set forth in the solicitation.

Lumus Construction, Inc., B-287480, June 25, 2001 Failure to Acknowledge Amendment Not Always Considered Sufficient to Render Proposal Nonresponsive 

 Protest of award on basis that awardee failed to acknowledge solicitation amendment is denied where amendment provisions cited by protester merely clarified existing solicitation terms, and where any price difference attributable to those provisions is negligible; failure to acknowledge an amendment that is not material may be waived as a minor informality.

B&M Cillessen Construction Co., Inc., B-287449.2, June 5, 2001 Agency's decision to allow awardee to upwardly correct its low bid is not objectionable where the agency reasonably concluded that the awardee presented clear and convincing evidence of the claimed mistake and the intended bid price.   In this case the offeror/awardee provided evidence of intent to include both the amount for a 5.75-percent New Mexico Gross Receipts Tax (NMGRT) and a 3-percent Navajo Business Activities Tax (BAT), both of which were required by law, but failed to accurately calculate the total to include both taxes.  Notwithstanding this omission, the offeror unequivocally committed to perform the IFB requirements and its bid was found to be responsive.

Aleman & Associates, Inc., B-287275.2; B-287356.2, July 2, 2001  A contracting agency needs a reasonable basis to support a decision to cancel an RFQ.  This case also involved determination of JWOD applicability.  The JWOD Act provides authority for noncompetitive acquisitions for specified supplies or services. See FAR § 6.302-5(b)(2). The Act establishes the Committee for Purchase from People Who Are Blind or Severely Disabled (the Committee), and grants it exclusive authority to establish and maintain a procurement list of supplies and services provided by qualified nonprofit agencies for the blind or disabled. 41 U.S.C. §§ 46(a), 47(a); see FAR Subpart 8.7. Once a service has been added to the procurement list, contracting agencies are required to acquire that service directly from a qualified workshop, if the service is available within the period required.  In this case the only related services on the procurement list were "temporary” not to exceed 240 days.  Since the requirement was for 1 base and 4 option years, there was no reasonable basis to cancel the RFQ.  The services required in this case were not on the JWOD procurement list and the agency was therefore not required to procure the services through NISH.  In fact, GAO determined that the agency was not permitted to purchase the services through NISH and should not have canceled the RFQ as it represented a requirement far in excess of 240 days (1 base year plus 4 option years). 

Lockheed Martin Systems Integration--Owego, B-287190.2; B-287190.3, May 25, 2001 Protest that agency improperly awarded requirement on a sole-source basis because it determined that only one firm could meet its requirements is sustained where record shows that another potential vendor was given an incorrect understanding of the agency's requirements; agencies are required to provide potential sources an opportunity to demonstrate their ability to meet the agency’s requirements based on an accurate portrayal of the agency’s needs.
Other Actions on the Legal Front:

Latest on the Lackland “Pick a Base”  Pentagon IG says Air Force should redo A-76 competition.  Read the latest on this A-76 case at the following website:

http://www.govexec.com/dailyfed/0701/070901p1.htm
COURT OF FEDERAL CLAIMS HOLDS THAT SOLICITATION COULD INCLUDE BOTH RSA and HUBZONE PREFERENCES.  On June 22, 2001, the U.S. Court of Federal Claims (COFC) denied a pre-award bid protest regarding an U.S. Air Force procurement for food services in which the interaction of two “preferences” was challenged. The solicitation included both the preference accord to blind vendors under the Randolph-Sheppard Vending Stand Act (RSA), 20 U.S.C. 107-107(f) and the preference for businesses located in historically underutilized business zones (HUBZones) under the Historically Underutilized Business Zone Act of 1997. Under RSA if a state licensing agency submits a proposal and it is within the Contracting Officer's competitive range, the contract must be awarded to the state licensing agency.  The second preference would take effect should the state licensing agency not fall in the competitive range. The protester contended that it qualified for preferential treatment in the procurement as a HUBZone small business and that the Air Force effectively eliminated this preference by including the RSA preference. In their determination, the COFC found that the Air Force could in fact fully implement both the RSA and HUBZone preferences and there was no conflict.  This case is also important because it was the first case following Congress' expansion of the COFC's bid protest jurisdiction in the Administrative Dispute Resolution Act of 1996 (ADRA) to address the COFC's authority to consider a direct challenge to a regulation or statute. The COFC found that its jurisdiction did not extend to review of the validity of the Randolph-Sheppard Act and implementing regulations.  However COFC stated they could consider a protest regarding "conflict" between a regulation and a statute that must be resolved by adherence to the statute.

ASBCA FINDS COST ASSOCIATED WITH INVESTIGATING ALLEGED FRAUD ALLOCABLE.   In this case, ASBCA No. 53098, June 19, 2001, ASBCA permitted recovery of costs by the contractor when the investigation had not resulted in "a conviction or equivalent" under the Fraud Act. The ASBCA held that the government position to deny legal costs would fly in the face of the Fraud Act provisions specifically permitting the recovery of such costs. Through the Fraud Act, Congress had amended 10 U.S.C. 2324 to permit reimbursement of contractors for up to 80 percent of their legal costs incurred in defending against proceedings initiated by the United States where those proceedings did not result in a conviction or its equivalent. The Government position was that there was no “benefit” incurred in connection with the investigation, based on the FAR 31.201-4 "benefit to the Government" test.  ASBCA held that distribution element was satisfied because costs had been incurred under one Government contract and allocated to that contract, and the policy consideration was satisfied by permitting the contractor to allocate these costs consistent with Congress's intent (as embodied in the Fraud Act).
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