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Contracting Policy Bulletin
HQ AFSPC/LGCP July 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines


Contracting

Federal Supply Schedule Order Disputes and Incidental Items (FAR)

Partnership Agreement Between DoD and the Small Business Administration Extended (DFARS)

Weighted Guidelines Form (DFARS)

Trade Agreements Thresholds Change for Construction (DFARS )

Purchase Card Program Report (What’s New in DoD)

CONOPS and Integrity@SPS is  Mandatory!   (Other AF Memos)

Contracting Officer's Guide to Bankruptcy (SAF/AQ What’s New Site Summary)

 
Request for Performance Information from Sources Outside the Government (Misc)

Documentation for PPT, Building Better J&As, PEO/SV hints, using MaxView – see AFSPC Lessons Learned!

Significant FOIA Change Regarding Pricing (page 18 – legal things)

FAR

FAC 2001-08 (27 June 02) was issued since the last Bulletin.  The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
	Item
	Subject
	FAR case 

	I
	Definition of ``Claim'' and Terms Relating to Termination.
	2000-406 

	II
	Federal Supply Schedule Order Disputes and Incidental Items.
	1999-614 

	III
	Relocation Costs
	1997-032 

	IV
	Technical Amendments
	  


Item I--Definition of ``Claim'' and Terms Relating to Termination (FAR Case 2000-406) The purpose of this final rule is to clarify the applicability of definitions, eliminate redundant or conflicting definitions, and streamline the process for locating definitions. This rule is not intended to change the meaning of any FAR text or clause. Movement of various definitions to FAR 2.101 is not intended to change the operation of the cost principles and, specifically, the movement of the definition of ``claim'' to FAR 2.101 is not intended to change the scope or context of FAR 31.205-47(f)(1).

Specifically this final rule--

-- Revises and moves the definitions of ``claim'' from FAR 33.201; ``continued portion of the contract,'' ``partial termination,'' ``terminated portion of the contract'' from FAR 49.001; and ``termination for convenience'' from FAR 17.103;

-- Adds a definition of ``termination for default'' at FAR 2.101 and a new paragraph (d) at FAR 17.104 that explains the distinction between ``termination for convenience'' and ``cancellation'' that was deleted from the definition of ``termination for convenience'' that was moved from FAR 17.103;

-- Revises FAR 33.213(a) to clarify the distinction between claims ``arising under a contract'' and claims ``relating to a contract''

-- Revises the definition of ``claim'' in the FAR clause at 52.233-1 to conform to the definition at FAR 2.101; and

-- Makes other editorial revisions for clarity.

Item II--Federal Supply Schedule Order Disputes and Incidental Items (FAR Case 1999-614) This final rule amends the FAR to add policies on disputes and incidental items under Federal Supply Schedule contracts and to remove the requirement to notify GSA when a schedule contractor refuses to honor an order placed by a Government contractor. This rule affects all ordering offices acquiring supplies or services subject to the procedures of FAR Subpart 8.4.

Item III--Relocation Costs (FAR Case 1997-032) This final rule amends the relocation cost principle at FAR 31.205-35. The rule will only affect contracting officers that price contracts using cost analysis, or that are required by a contract clause to use cost principles for the determination, negotiation, or allowance of costs.  The relocation cost principle addresses the allowability of costs incurred by an existing contractor employee incident to the permanent change of the employee's assigned work location for a period of 12 months or more, or upon recruitment of a new employee. The final rule revises the cost principle by making allowable payments for spouse employment assistance and for increased employee income and Federal Insurance Contributions Act taxes incident to allowable reimbursed relocation costs, increasing the ceiling for allowance of miscellaneous costs of relocation, and making a number of editorial changes.

Item IV--Technical Amendments
These amendments update sections and make editorial changes at FAR 52.202-1, 52.212-3, and 52.225-11.

	List of Proposed Rules Open for Public Comment [image: image1.png]




	Subject
	FAR Case
	Pub. Date
	Closing Date
	

	Section 508 Contract Clause (Advance Notice). 
	2001-033
	 06/27/2002
	08/26/2002
	

	Notice of Electronic Posting of Proposed Rulemaking Withdrawals. 
	N/A
	 06/20/2002
	None
	

	Withdrawal of Proposed Rule 2000-401, Definitions of "Applied Research" and "Development".
	2000-401
	 06/20/2002
	None
	

	Amendment to Proposed Rule 2001-021, Training and Education Cost Principles
	2001-021
	 06/11/2002
	07/15/02
	

	Federal, State and Local Taxes
	2000-016
	 06/04/2002
	08/05/02
	

	Training and Education Cost Principle
	2001-021
	 05/15/2002
	07/15/02
	


Case 2001–033, Section 508 Contract Clause Comments are solicited to determine if more guidance is required to promote more consistent and effective implementation of Section 508 of the Rehabilitation Act of 1973 and, if so, what specific changes are needed.  For example, some assert that the inclusion of an EIT clause in the FAR will promote greater consistency and reduce confusion in the implementation of Section 508 by avoiding the proliferation of agency specific clauses. By contrast, others contend that EIT standards are a ‘‘requirements issue’’ and are best addressed through the statement of work or other specifications instead of a clause. Respondents are asked to comment on the following: 1. Need for additional guidance. Discuss whether additional acquisition guidance to implement Section 508 is needed at this time and potential advantages and disadvantages of additional guidance. 2. Form of guidance. To the extent additional guidance is desired, respondents are asked to identify if such guidance should be in the form of a FAR clause, a solicitation provision, other FAR coverage, or non-regulatory guidance. If a clause is desirable, respondents are encouraged to identify the types of EIT purchases on which a clause should focus (e.g., all EIT purchases, EIT services only). The nonregulatory guidance may be in the form of reference material or frequently asked questions on the web site at http://www.section508.gov.  Again, discuss potential advantages and disadvantages of the form of guidance suggested and why they believe other forms of guidance would be less beneficial or not appropriate.

SUPPLEMENTARY INFORMATION:  Section 508 of the Rehabilitation Act of 1973 requires that when Federal departments or agencies develop, procure, maintain, or use electronic and information technology (EIT), they must ensure that the EIT allows (1) Federal employees with disabilities to have access to and use of information and data that is comparable to the access and use of information and data by other Federal employees; and (2) members of the public with disabilities seeking information from an agency to have access to and use of information and data that is comparable to the access and use of information and data by other members of the public who are not individuals with disabilities. The Councils agreed to amend the Federal Acquisition Regulation (FAR) under FAR Case 1999–607, Electronic and Information Technology Accessibility, to implement Section 508 (see Federal Register published at 66 FR 20894, April 25, 2001). The final rule became effective on June 25, 2001. The FAR final rule incorporated standards developed by the Architectural and Transportation Barriers Compliance Board (also referred to as the ‘‘Access Board’’). Among other things, the standards set forth the technical and functional performance criteria for EIT accessibility. While only Federal agencies must comply with the requirements of Section 508; vendors interested in selling EIT to the Federal government are responsible for providing products or services that meet the applicable Access Board standards (and will be bound by the terms and conditions of the contract into which they enter). The FAR rule implementing Section 508 does not require vendors to certify that offered products or services comply with the requirements of Section 508.  

Proposed Rule 2002-021, Training and Education Cost Principle  (Amended) Currently, FAR 31.205–44, Training and education costs, is somewhat restrictive in that the cost principle.  In addition to other changes, this rule proposes to eliminate the current or future job relationship requirement since the associated costs represent minimal risk to the Government; and the standard is difficult to enforce, and counter to Government initiatives supporting upward mobility, job retraining, and educational advancement. The proposed rule makes the costs associated with training and education generally allowable, subject to five public policy exceptions that are retained from the current cost principle. Except for these five expressly unallowable cost exceptions, the reasonableness of specific contractor training and education costs can best be assessed by reference to FAR 31.201–3, Determining reasonableness.

Proposed Rule FAR Case 2000–016 Federal, State, and Local Taxes   This proposed rule amends the FAR to clarify the prescriptions at FAR 29.401 for use of FAR clauses 52.229–3, Federal, State, and Local Taxes; 52.229–4, Federal, State, and Local Taxes (Noncompetitive Contract); and 52.229–5, Taxes-Contracts Performed in U.S. Possessions or Puerto Rico. The contracting officer is directed to insert the clause at 52.229–3, Federal, State, and Local Taxes, in fixed-price contracts exceeding the simplified acquisition threshold. However, for noncompetitive fixed-price contracts the contracting officer may instead insert the clause 52.229–4, Federal, State, and Local Taxes (State and Local Adjustments) if the contracting officer determines that the contract price would otherwise include an inappropriate amount in anticipation of potential postaward change in state or local taxes. In addition, the rule renames the clause at 52.229–4, deletes the clause at 52.229– 5, moves the definition of ‘‘local taxes’’ from the clause at FAR 52.229–5 to the clauses at 52.229–3 and 52.229–4, and updates the definition by adding U.S. territories and the Commonwealth of the Northern Mariana Islands, which are no longer considered possessions of the United States.

Thus the definition read as follows:  Local taxes includes taxes imposed by a possession or territory of the United States, Puerto Rico, or the Northern Mariana Islands, if the contract is performed wholly or partly in any of those areas.

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new policy memos since 99-1 Small Business Procurement Goals; however, a memo dated 24 June is attached to remind us that DD350/Section D coding remains constant throughout the life of a contract...i.e., a firm's socio-economic status on date of award (first DD350) (SB, SDB, 8a, WOSB, HUBZone, etc.) is used on all subsequent DD350s that are within the scope of the original contract (option exercises, changes, funding actions, etc.), even if the firm's socio-economic status changes.  This guidance is entirely consistent with DFARS 253.204-70(d) (DD350 instructions).  (Remember this is not the case however when considering set-asides under MAS contracts – see the May 2002 issue of the AFSPC Policy Bulletin for more information.)
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Department of Defense 

DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 20020730 

DoD published 1 proposed and 5 final DFARS rules in the Federal Register on July 30, 2002. The final rules apply to solicitations issued on or after July 30, 2002, except as otherwise permitted by FAR 1.108(d). A summary of each rule follows:

Final Rules:

Weighted Guidelines Form (DFARS Case 2002-D012)
This final rule revises DD Form 1547, Record of Weighted Guidelines Application, and the corresponding completion instructions, to reflect the changes to profit policy published on April 26, 2002 (Change Notice 20020426). The profit policy changes reduced the value assigned to facilities capital employed for equipment, eliminated the values assigned to facilities capital employed for buildings, increased the values for performance risk, and added a special factor for cost efficiency. Affected subparts/sections: 215.4; 253.215; DD Form 1547. See the Federal Register notice and line-in/line-out.

Trade Agreements Thresholds - Construction (DFARS Case 2002-D011) 

This final rule revises the dollar thresholds for application of the Trade Agreements Act and NAFTA to construction contracts. The rule implements a determination of the U.S. Trade Representative to decrease the threshold for application of the Trade Agreements Act from $6,806,000 to $6,481,000, and to increase the threshold for application of NAFTA from $7,068,419 to $7,304,733.  Affected subparts/sections: 225.75. See the Federal Register notice and line-in/line-out.

Partnership Agreement Between DoD and the Small Business Administration (DFARS Case 2001-D016) 
This rule finalizes and makes minor changes to the interim rule published on March 14, 2002 (Change Notice 20020314), to implement a partnership agreement between DoD and the Small Business Administration. The agreement permits DoD to award contracts directly to eligible concerns under the 8(a) Program, on behalf of the Small Business Administration. Affected subparts/sections: 219.8. See the Federal Register notice and line-in/line-out.

Institutions of Higher Education (DFARS Case 1999-D303) 

This rule finalizes and makes minor changes to the interim rule published on January 13, 2000 (Change Notice 20000113), to implement Section 549 of the National Defense Authorization Act for Fiscal Year 2000. The rule prohibits the award of contracts to institutions of higher education that do not permit Senior Reserve Officer Training Corps units or military recruiting on campus. Affected subparts/sections: 209.4. See the Federal Register notice and line-in/line-out. 

Technical Amendments
This final rule updates activity names and addresses, reference numbers, clause titles, and clause dates. Affected subparts/sections: DFARS Table of Contents; 204.72; 215.4; 219.7; 225.1; 252.212; Appendix G Table of Contents; Appendix G Parts 3, 5, 7, 8, 9, 10, 11, 12, 13, and 14. See the Federal Register notice and line-in/line-out.

 

Proposed Rules for Comment:  (Available at Defense Acquisition Regulations Directorate) 

Trade Agreements Act - Exception for U.S.-Made End Products 
(DFARS Case 2002-D008) 
This rule revises proposal evaluation procedures for acquisitions subject to the Trade Agreements Act. The rule implements a determination of the Under Secretary of Defense (Acquisition, Technology, and Logistics) that, for procurements subject to the Trade Agreements Act, it is inconsistent with the public interest to apply the Buy American Act to U.S.-made end products that are substantially transformed in the United States. See the Federal Register notice and line-in/line-out.  Comments due by Sept 30, 2002.

In addition, the following DFARS rule was published in the Federal Register on July 12, 2002, and will become effective on October 1, 2002:
Reporting Requirements Update (DFARS Case 2002-D010) 
This final rule provides DD Form 350 reporting requirements for fiscal year 2003 contracting actions. The rule contains reporting changes related to indefinite-delivery contracts, performance-based service contracts, the SBA/OFPP pilot program for acquisition of services from small business concerns, purchases made using the Governmentwide purchase card, and purchases made by a DoD agency on behalf of another DoD or non-DoD agency. This rule will become effective on October 1, 2002. Therefore, the changes in this rule will be incorporated into the DFARS on October 1, 2002.  See the Federal Register notice and line-in/line-out.
DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No new class deviations since CD 2002-O0003, Interest Costs dated April 15, 2002 pertaining to utilities privatization.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos since Purchases from Federal Prison Industries (Implementation of NDAA Section 811) 4 Mar 2002

What’s New in Defense Procurement
Check out defense procurement news at:  http://www.acq.osd.mil/dp
Purchase Card Program
The Under Secretary of Defense (Comptroller) and Chief Financial Officer announced the results of a task force review into use and management of government charge cards by the Department of Defense. Key task force recommendations include holding DoD accountable officials liable for misuse of purchase cards through new financial measures; pursuing alternative channels for prosecuting fraud; and deploying new data mining technology to automatically detect suspicious transactions. Many of the recommendations focus on tightening management of DoD charge card programs. A copy of the task force's final report is available in PDF format. On July 17, 2002, Ms Lee and the Army Procurement Exec, Mr. Jim Inman, testified to the Subcommittee on Government Efficiency, Financial Management and Intergovernmental Relations of the Committee on Government Reform on the Purchase Card Program. Ms. Lee's testimony is available in Word format. All indications are that the committee intends to hold frequent hearings to review all the Services and possibly the ODAs Purchase Card Programs. Everyone should be come very familiar with the report recommendations and should review their program in light of the recent report. POC is Melissa Rider at melissa.rider@osd.mil; (703) 695-1098. 

Other DOD Related Happenings 

Defense Acquisition Excellence Council (DAEC) Mr. Michael Wynne, Principal Deputy Under Secretary of Defense (Acquisition, Technology & Logistics) (USD (AT&L)), chaired the first quarterly Defense Acquisition Excellence Council (DAEC) on May 6, 2002, to improve outreach and communication between the DoD AT&L senior leadership and the Defense industry and accelerate implementation of AT&L initiatives to achieve acquisition excellence.

Topics discussed include: Use of Barcodes and Meta-Data Standardization (eBusiness); Partnerships for Life Cycle Management Systems Management; Contract Closeout; Small Business; Strategic Supplier Alliances; Pending Legislation; and Outreach and Communication.  Specific actions were assigned and will be incorporated into the USD(AT&L) initiatives tracking system and reported at the next quarterly meeting scheduled in August.

The DAEC membership is composed of the Service Acquisition Executives and senior leadership from the components and Office of the Secretary of Defense organizations.  Industry advisors to the council include senior leadership from companies with established Corporate Management Councils, and industry associations.

Impact on us?  If these are the topics of interest at the DoD level, you can bet they will be areas in which we could anticipate increased attention. 

Information from the DAR Council, Apparently there issues with the "Business Rule Implementation" memorandum signed 29 May by Mr. Aldridge and Mr. Zakheim.  The Army indicated that different versions of Attachment 1 (containing the Business Rules) are being circulated.  Ron Poussard of DDP's E-Business Initiatives office, who said he was aware of the situation and that the correct and official version of Attachment 1 is on the DDP website at URL: http://www.acq.osd.mil/dp/docs2002/Business_Rules_Signed.pdf
 The correct version is undated and has the following wording at Rule 3.d.:

"Each individual CLIN, SLIN, ELIN or informational subline item, may not be funded by more than one CLIN and one obligation amount unless the CINs and obligation amounts are related to the same line of accounting." Any version that includes the words "...and have the same delivery location" at the end of Rule 3.d. is not correct. DFARS rules being drafted to implement the rules will reflect the correct version.

Air Force

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

The new AFFARS issued Friday 14 June 2002.  Toolkit is undergoing changes on a daily basis.  If you are looking for information that used to be in the AFFARs that you would like to refer to for advise, first check the toolkit – it just may have moved there!

Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations have been issued this FY

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at  http://www.safaq.hq.af.mil/contracting/policy/das_pol02.cfm
No new memos since 02-C-01 Award Term Contract Arrangements dated 06 Mar 02, SAF/AQC has released guidance on the use of award term contract arrangements.  

Contracting Information Memos  

Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

No new letters this month. 
Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  

Enduring Freedom Policy Section on the SAF Homepage 

No change from last month in this area – the site is still not updated.

Enduring Freedom Memos for 2001 can be accessed from the SAF policy page at http://www.safaq.hq.af.mil/contracting/policy/index.cfm.  (Please note this page has not been updated with the 2002 memos.  The EF memo numbered at one time as EF-01-04, GPC Convenience Check Threshold for Operation ENDURING FREEDOM, 14 Feb 2002 has changed to was EF-02-01.  In addition, if you are used to using the link to appendix CC, it no longer operates on the SAF toolkit.  However, here is a new link where you can find Appendix CC and all sorts of expanded tools and handbooks dealing with contingency

https://lg.acc.af.mil/lgc/contingency/contin1.htm
Acquisition and Management Memos

Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 

Other AF Memos

Contract Audit Follow-up SAF/AQC Memo, dated14 Jun 02, on Contract Audit Follow-up (CAFU), represents the Air Force implementation of OMB Circular A-50, Audit Follow-up and DOD Directive 7640.2 Policy for Follow-up on Contract Audit Reports.  This memo can be found at the toolkit under Part 15. (Specific procedures for the Air Force CAFU @ http://www.safaq.hq.af.mil/contracting/toolkit/part15/word/5315cafu.doc).   These documents, which serve as interim replacement of the CAFU-related language removed in the recent AFFARS rewrite, are valid until superceded by an Air Force Instruction on CAFU.  

CONOPS and Integrity@SPS is  Mandatory!   The attached policy letter issued 01 July talks to the mandatory use of the AF SPS CONOPS and Integrity@SPS tool. 
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SAF/AQ What’s New Site Summary 

http://www.safaq.hq.af.mil/contracting/newevents/July2002.html
19 July 
OSD A-76 Cost Comparison Process 
This is an OSD website that provides comprehensive information on the A-76 process. It includes policy, best practices, a guide to the A-76 process, etc. 

3 July 
Contracting Officer's Guide to Bankruptcy 
This Guide is designed to provide contracting officers (COs) with an initial plan of action when a contractor files, or is about to file, for protection under bankruptcy law. 

AFSPCFARS

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



Command Supplements are all being revised.  During the interim period should you have questions regarding implementation of AFSPC policy in light of changes to the AFFARS, please contract any analyst for assistance. 
AFSPC Information (Policy) Letters  

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new policy letters since INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  

AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

Combined Synopsis/Solicitation  There appears to be widespread confusion in applying FAR Part 12 procedures for combined synopsis/solicitations.  The format, content, and application are spelled out in FAR 12.603.  Common errors we have been seeing include: failure to explain how the proposals will be evaluated; failure to include the applicable clauses, failure to complete fill-ins within clauses, failure to select applicable clauses that are within FAR 52.212-5; lengthy addenda – for example SOWs of 20 to 40 pages (combined synopsis/solicitation is not recommended in this case per the FAR) and failure to include CLINs for contractors to price.  

Documentation of PPT Actions  - Q and A

There has been a great deal of confusion about what constitutes sufficient documentation for the PPT. 

1. Is an Acquisition Plan required?  There must be some form of documentation to explain why a PPT approach was selected, the background on the action, the funding, the determination of contract length and so forth.  If you think this sounds like Part 7 “stuff”, you are right.  Planning is required for each acquisition – the extent and nature of documentation will depend upon the value and extent of complexity of the acquisition.

2. Does a PPT require a source selection plan?  No.  

3. Is the SSA always the CO?  No.  The CO may be the SSA on a PPT but it might be at a higher level as well.

4. What is required to document the decision?  A Proposal Analysis Report?   A Proposal Evaluation Report?  Briefing charts?  Whatever the documentation is the bottom-line is that the documentation must show that contractors were evaluated in the fashion described, why the ratings given were applicable and a discussion of how the trade-off decision was made.  If the PPT included a determination of technical capability and included discussions the documentation would be greater than a straight PPT in which there were no issues.  Charts may or may not capture all the information needed.  The SSA may or may not want a formal briefing.  In the end the goal is to provide sufficient documentation to make sure it fully supports the selection decision made.

Justification and Approval – supporting documentation.  A recently submitted J&A included an attached matrix which summarized the aspects of performance required and then evaluated the aspects of performance for each potential contractors on a pass/fail basis.  The attachment summarized the discussion in the J&A about the offerors and why they were not capable of meeting the needs of the unit.  This not only was an excellent visual tool but also summarized the market research conducted.  Many J&As focus more on the competency and capability of the desired offeror than on why others cannot do the job. This matrix assisted the team in focusing on just that – why other good contractors couldn’t do the job they needed. 

Matrix for Recording Past Performance Evaluation  This idea has been shared before but is worth repeating.  A very helpful tool for offerors to build, and for evaluators to reference, is one that identifies the components of performance required (functional areas for example) along one axis and then on the other split a box and indicate in one indicated for each contractor team which firm will be performing the work and if there is relevant past performance for that aspect of work.  If offerors are asked to develop a matrix of this form with their proposals it will help them see where holes may exist in their teaming.  It will also help them identify the most relevant contracts for the work that each team member is proposed to perform.  In evaluation it helps the team members to focus on what is really relevant performance rather than expending effort on projects of minimal or no relevance.  

Interaction with the PEO for Services  Next month will be the first experience AFSPC will have with an acquisition in which there is PEO for Services involvement.  This will be an evolving relationship as Mr. Beyland and the Commands determine how best to address service requirements.  The threshold for involvement is total contract value including options of $100 million or for A-76 actions affecting 300 full-time equivalent positions.  Some things we can already share are:

1. You should plan for the potential of TDYs (Contracting Officer and Program Manager at a minimum.  

2. Delegations of SSA authority from the PEO will not be a “given.” 

3. Before determining a date for an ASP you will need to consider My Beyland’s schedule as he will be involved (at a minimum) through the acquisition strategy planning and development.

4. An AFSPC analyst will assist you but you will also have an analyst assigned at the SAF level. 

5. Announcements that a source selection is in progress (the notice we used to send to send to Charlie Williams) should go to Kathleen Miller (kathleen.miller@pentagon.af.mil) and Kathy James (kathleen.james@pentagon.af.mil). Also announcements (such as award decision) of any source selections that are in process should be given to Kathleen Miller.

6. There at 15 actions for AFSPC on their blotter.

Construction Solicitations and use of Max View program.  There appears to be some confusion concerning the use of Max View software for construction solicitations.  As a reminder, please see the attached letters that were sent to the contracting squadrons in March 2001.  The use of the Max View program for all construction projects that will be advertised on FedBizOpps is mandatory.  Projects that are already designed by another program (e.g., Source View, Volo View or Auto-Cad) must be converted to Max view.  The Air Force is paying a licensing fee of $500,00.00 a year for the use of this program and all contracting offices need to ensure that this program is fully utilized.  If you have any questions please contact Luther Haas at DSN 554-6928.  
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MISCELLANEOUS 

Training Tools:  This is a repeat of a message sent out by Chief Scheetz but worth repeating.  Many folks inquiry about the Acquisition Institute 'Contract Specialist Workbook' that was initially produced around '90 (approx 900 - 1000 pages).  Surprisingly, it still exists even though the name changed.  The link for it is pasted below.  Even though it may not be as updated as we'd like (Updated through FAC 97-27 dated June 2001), or be tailored to the AF/DoD way of doing business, if could be helpful in structuring conducting training.

GSA - Contract Specialist Training Blueprints
Actual Website address is: http://www.gsa.gov/Portal/content/policies_content.jsp?contentOID=119185&contentType=1006&PMVI=1

Designation of U.S. Strategic Command:   The Secretary of Defense has announced the merger of the U.S. Strategic Command and the U.S. Space Command.  Headquartered in Omaha, Nebraska, the merged Command will begin operations l Oct 2002 (IOC), and retain the name U.S. Strategic Command.
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Request for Performance Information from Sources Outside the Government:  There are many commercial entities that collect past performance information and one of them is Dun & Bradstreet.  Recently one of the individuals in our command obtained an inquiry stating, “  “Open Ratings, in partnership with Dun & Bradstreet, is conducting a performance evaluation of __(Contractor's name)__.”  It went on to request participation in an evaluation of the offeror.  SAF has advised that we should not complete these evaluations – CPARS is the official place to record performance.  (As a note, this opinion was not limited to the AF but also held by the Navy CPAR Program Manager).  A memo is forthcoming from SAF on this topic.

Services Contract Findings at AFMC/PK mirror AFSPC PMR Findings Memo dated 18 June 2002 "Special Interest Item (SII) #01-A 4th Quarter Review - Service Contracts" includes the overall findings for the command.    Memo is at website: HQ AFMC/PK INFORMATION MEMOS
Space Command Small Business eNews

From the Bureau of National Affairs, Inc.’s Federal Contracts Report:  Headlines regarding Small Business Issues

Page 1:  Kerry bill adds SBA ombudsman and raises federal SB goal to 30%

Page 1-2:  DOE promises to get better at SB program, Congress reacts favorably
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PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

Amendments to PWS during an A-76.   Integrity Management Enterprises, Inc., B-290193; B-290193.2, June 25, 2002
1.  Agency conducting a commercial activities study under Office of Management and Budget Circular A-76 did not act improperly in amending the performance work statement (PWS) during its review of the in-house management plan where the agency determined at that time that the PWS did not accurately reflect its minimum needs and the changes to the PWS were provided to the private-sector offerors through amendment of the request for proposals.

2.  Agency reasonably determined, during a commercial activities study under Office of Management and Budget Circular A-76, that the in-house management plan reasonably established the ability of the government to perform the requirements of the performance work statement (PWS), and identified and included all costs necessary to perform the PWS requirements.

3.  Agency, which during its evaluation of private-sector proposals submitted as part of a commercial activities study under Office of Management and Budget Circular A-76 found that the selected "best value" proposal merely met the requirements of the request for proposal's performance work statement (PWS) and did not identify any strengths in the proposal, was not required to make any adjustments to the in-house management plan, which also was found to meet the minimum PWS requirements.

Discussions and Competitive Ranges for FSS orders Avalon Integrated Services Corporation, B-290185, July 1, 2002.
1. Protest that task order exceeds scope of vendor's Federal Supply Schedule (FSS) contract is denied where vendor holds FSS contract for pertinent schedule item number and vendor's FSS contract includes each of the labor categories designated in the task order. 
2. In competitive procurement under the FSS program, agencies are not required to conduct discussions, even in the absence of a solicitation clause warning vendors that award might be made without discussions. 
3. In competitive procurement under the FSS program, where solicitation provided for evaluation of written proposals followed by oral presentations by “offerors found to be in the competitive range,” contracting agency was not required to hold discussions with vendors prior to selecting vendor with which to place order; at least in the context of an FSS purchase, retention of proposal in a competitive range does not create a right to discussions

New information Can Alter Initial responsibility Determinations Global Crossing Telecommunications, Inc., B-288413.6; B-288413.10, June 17, 2002. Agency reasonably determined that the protester was nonresponsible, even though the agency had determined the firm to be responsible before it filed for bankruptcy.  Where the updated pre-award survey, on which the contracting officer relied in making her nonresponsibility determination, included a detailed financial analysis reasonably concluding that the firm's poor financial condition made the firm a high financial risk and that the bankruptcy action created unacceptable contract performance risks. 

Determining if FPI products are comparable is for arbitration board not GAO Federal Prison Industries, Inc., B-290546, July 15, 2002.General Accounting Office will not review protest of agency's determination that Federal Prison Industry's (UNICOR) product was not comparable to private sector products, since UNICOR's enabling statute provides for binding resolution of such disputes by an arbitration board.


Use of NAFI Employees in A-76 Sodexho Management, Inc., B-289605.2, July 5, 2002 
Protest that contracting agency improperly used nonappropriated funds instrumentality (NAFI) employees to constitute the overwhelming majority--more than 80 percent—of the labor force in its "most efficient organization" (MEO) as part of an Office of Management and Budget Circular A-76 cost study is sustained; while the A-76 guidance does not explicitly prohibit the use of NAFI employees in an MEO and may, in fact, be read to permit at least limited use of NAFI employees, where, as here, the level playing field promised by the A-76 guidance is tilted toward the in-house plan in a way that could not be reasonably anticipated by a commercial offeror based upon the

A-76 guidance and the solicitation, the agency deprived the commercial offeror of the ability to make an intelligent business judgment concerning whether, and how, to compete.

Modification of requirement for lease does not require re-solicitation HG Properties A, LP, B-290416; B-290416.2, July 25, 2002 Lease modification changing location of site for construction of offered building space remains within the scope of the underlying lease, so that resolicitation of agency's space requirements is not necessary, where substituted site meets solicitation's geographical requirements and modification does not change lease price, performance period, basic responsibilities of parties to the lease, or the nature and purpose of the lease, so that overall effort under modified lease remains essentially the same as was contemplated under the original solicitation for offers.

Bid protest costs allowed but only when reasonable.  Galen Medical Associates, Inc.--Costs, B-288661.6, July 22, 2002  Where claim for bid protest costs includes amounts for time spent by company personnel, outside counsel and consultant that far exceed the amount of time that a prudent person would spend pursuing the protest and, moreover, documentation presented in support of claim is inadequate in numerous respects, the entire amount claimed for this time is disallowed.  Bottom-line:  Protester may be reimbursed out-of-pocket expenses to the extent that documentation reflecting the actual costs incurred adequately supports them.

Get it Right!  IT Corporation, B-289517.3, July 10, 2002  (direct link provided)

In the case of IT Corporation, above, the Navy took corrective action after the first protest of its A-76 private sector selection by canceling the solicitation and starting over.  The potential awardee raises this protest and argues there is no reason to cancel – and if there were, it should be given its bid and proposal costs.  The GAO found that the Navy rightly determined that its solicitation was so lacking in information that (1) it did not create a fair competition for the actual requirements (2) the MEO had inside knowledge beyond the poorly crafted PWS, and (3) at least one additional offeror likely would have submitted a proposal and thus, FAR § 15.206(e) requires the agency to cancel the solicitation and resolicit.  The GAO relied on the protester's own actions to show how much info was lacking in that the protester submitted FOIA requests to get the info. The protester tried to argue that it was diligent and got what it needed to know the requirements correctly and submit the winning proposal and that other offerors should have done the same.  The GAO did not buy that because at least one other offeror dropped out when it saw how hard it would be to draft a proposal without the needed info, hence requiring the cancellation under FAR 15.206(e): [T]he protester's actions and statements in fact support the agency's determination. That is, in making its FOIA requests, IT vigorously sought additional information from the agency on the basis that such information was needed to prepare a competitive proposal and to be on a "level playing field" with the MEO. Protest, exh. B, IT's FOIA Requests; Agency Report, Tab 4, IT's FOIA Appeal. The information requested included the same missing information that the agency now states should have been provided to the offerors. Moreover, the protester acknowledges that the MEO had better information than private-sector offerors, which the agency asserts did not allow for a fair competition.[2] Protester's Comments at 11-12. 

The record also clearly shows that another offeror withdrew because it requested from the agency, but did not receive, information similar to what the protester had sought and been denied. Although the protester contends that this offeror should have done more at the time to obtain the information, that argument misses the point. The record shows that, had the agency issued the RFP with the additional information as the agency now intends to do, at least one additional offeror likely would have submitted a proposal. In such circumstances, FAR § 15.206(e) requires the agency to cancel the solicitation and resolicit. 

Then, extraordinarily, the GAO denied the request for bid and proposal costs saying that even though the protester showed that it alerted the agency to the need for more info early on by making its FOIA requests, the GAO only awards b&p costs when the agency has violated a statute or regulation: However, our Office may recommend reimbursement of a protester's proposal preparation costs only where, in sustaining a protest, we determine that a solicitation, proposed award, or award does not comply with statute or regulations. 4 C.F.R. § 21.8(d) (2002); EAI Corp., B-252748, July 26, 1993, 93-2 CPD ¶ 56 at 2. Here, since we deny this protest and find that the agency's action is reasonable and consistent with regulation, it would not be appropriate for us to recommend reimbursement of costs to the protester. The protest and claim for costs are denied. 

I think the GAO was so pleased that the Navy was willing to bight the bullet and cancel and resolicit that they tried their hardest to find a way to avoid making the Navy pay b&p costs. While this was an A-76 case, it still speaks for the GAO's expectation (and support) that we get it right when we know we have a problem with any source selection.

(summary provided by Lisa Lander, Contract Law Attorney, 10 ABW/JA)

COC and Proposal Expiration Time Brickwood Contractors, Inc., B-290444, July 3, 2002. Contracting officer acted properly where the record reflects that he diligently reviewed the protester's responsibility, found the protester nonresponsible, and then promptly referred the matter to the Small Business Administration (SBA) under certificate of competency (COC) procedures, and because of the length of time required to complete these reviews, the bidders were requested to extend their bids; there was no regulation or other legal requirement that provides that a contracting officer's referral of a small business bidder to the SBA for a COC must take place at such a time in the process so as to permit the SBA to make its COC determination prior to the expiration of the bidder's initial bid acceptance period.

Other things on the legal front: 

Court of Federal Claims cases check their website at:  

Can Complain about Things you don’t Read  COMTROL, INC. v. US, CAFC No. 01-5115, June 26, 2002.  http://www.uscfc.uscourts.gov/ CAFC affirms in part and remands to the COFC some issues in this essentially a differing site conditions case. The court, in an opinion by Judge Dyk, holds that plaintiff cannot show reliance on a soils report, which was incorporated in the solicitation by reference, because plaintiff never reviewed the report before submitting its bid, and therefore could not meet the "well-established" condition "that a crucial element of both a differing site conditions claim and a defective specifications claim is reliance." 

http://www.contracts.ogc.doc.gov/cld/cafc.html#cafc

Interesting cases from other Board and Courts:

Armed Services Board of Contract Appeals 
Contractor Legal Defense Costs May Be Apportioned between Successful and Unsuccessful Government Claims.  On June 10, 2002, the Armed Services Board of Contract Appeals ("Board") issued an important decision holding for the first time that contractor legal defense costs may be apportioned and recovered based upon whether the Government's claims in a proceeding were successful or unsuccessful.  General Dynamics Corp., ASBCA No. 49372 (June 10, 2002).  In General Dynamics, the contactor had incurred roughly $10 million in defending against Government-initiated civil fraud claims relating to contracts with the U.S. Maritime Administration.  The proceeding involved civil False Claims Act allegations as well as common law claims, including fraud, based upon General Dynamics' submission of inflated and fraudulent cost estimates to the Government and on an allegation of subcontractor kickbacks.  In October 1992, a U.S. district court dismissed all of the counts against General Dynamics.  See United States v. Davis, 803 F.Supp. 830 (S.D.N.Y. 1992).  On appeal, the Second Circuit affirmed the district court's decision except for its dismissal of claims relating to allegations of the subcontractor kickback scheme, which the appellate court reversed and remanded for further proceedings.  United States v. General Dynamics Corp., 19 F.3d 770 (2d Cir. 1994).  The Government and General Dynamics subsequently entered into a settlement agreement disposing of the case. 

Although the bulk of the Government's case against General Dynamics involved claims other than those relating to the alleged subcontractor kickbacks, the contracting officer disallowed all of General Dynamics' defense costs associated with the proceeding.  The contracting officer based his decision upon provisions of Federal Acquisition Regulation (FAR) 31.205-47 (1990) that make legal costs unallowable where a proceeding is resolved by consent or compromise and the agreement with the Government does not specifically provide that such costs are allowable.  In doing so, the contracting officer rejected the contractor's position that the proceeding involved two separate and distinct issues (subcontractor kickbacks and false cost estimates) and that apportionment of its legal defense costs therefore was appropriate.  Instead, the contracting officer characterized the litigation as "one single proceeding with several factually related claims all based in Fraud" and all of which "stemmed from contract actions with the United States Maritime Administration." 
Court of Appeals for the Federal Circuit

Nice Try - A General Disclaimer Is Not Enough to Shift Design Risk to

the Contractor  The general rule in dealing with construction contracts is that the risk of

a design flaw is on the contractor for performance specifications and on the Government for design specifications.  But what if design specifications have a clear disclaimer warning the contractor to verify the design details prior to bidding?  In White v. Edsall Construction Company, Inc., No. 01-1628, July 2, 2002 (Court of Appeals for the Federal Circuit), the Government's design specifications contained a general disclaimer stating

the design details "must be verified by the contractor prior to bidding." Though the Government argued the disclaimer shifted the risk to the contractor, the Court held that a general disclaimer of this nature does not overcome the Government's implied warranty of its design specifications. Only a patent ambiguity, inconsistency or a mistake the contractor recognized or should have recognized as an error, could shift the risk to

the contractor.

* Edsall Construction Company:

http://www.contracts.ogc.doc.gov/CLD/rd/courts/01-1628.html

<http://www.contracts.ogc.doc.gov/CLD/rd/courts/01-1628.html> 

DOJ ANNOUNCES SIGNIFICANT CHANGE IN FOIA POLICY REGARDING RELEASE OF PRICING INFORMATION

Bottom line for the information provided below is we must be more cautious in what we release.  Note the term "unit price" is used.  In the past, when it comes to services where one CLIN encompassed many aspects of service (and when a clin/subclin could be funded with more than one kind of money) we have taken a more open approach and  provided extended CLIN pricing.   However, the referenced material for Exemption 4 under the DOJ bulletin specifically differentiates between "bottom-line" versus unit price.  Since bottom-line is a composite of CLINs, this would indicate that specific CLIN pricing should be treated as "unit pricing" unless we get some additional clarification for services.   

On May 29, 2002 the U.S. Department of Justice (DOJ), Office of Information and Privacy announced a significant change in the procedures applicable to the release of contract pricing data under the Freedom of Information Act (FOIA). See DOJ Bulletin, available at http://www.usdoj.gov/oip/foiapost/2002foiapost13.htm. Specifically, prior to releasing unit pricing data, agencies must first notify the contractor whose unit pricing data has been requested and obtain any objections to the disclosure. Once notice has been given to the contractor, agencies must conduct a competitive analysis of any objection that is made to the disclosure of pricing information. The announcement marks a significant departure from DOJ's previous position. In 1997, DOJ announced that it considered the public release of unit pricing a "mandatory part" of the post award process. Since then, agencies have regularly released unit pricing in the post award process, including, in some cases, on the internet. 

DOJ cited two recent court decisions as the basis for the change in its position: McDonnell Douglas Corp. v. NASA, 180 F.3d 303 (D.C. Cir. 1999) and MCI Worldcom, Inc. v. GSA, 163 F. Supp. 2d 28 (D.D.C. 2001). In McDonnell Douglas, a "reverse FOIA" dispute, the D.C. Circuit held that the release of unit pricing would "permit [McDonnell Douglas Corp.'s] customers to bargain down its prices more effectively" and "would help its domestic and international competitors to underbid it." As such, the court held that McDonnell Douglas' unit prices were "confidential" within the meaning of Exemption Four of FOIA and not subject to disclosure.  Addressing the question of whether the FAR requires the disclosure of unit pricing, the court in MCI WorldCom held that the FAR only requires the disclosure of unit pricing insofar as it is not otherwise exempt from disclosure under FOIA Exemption Four, which exempts certain privileged or confidential trade secrets and commercial or financial information. 

The Submitter Notice Process

In sum, the net effect of these two decisions is that agencies now should pay renewed attention to their treatment of unit prices in accordance with the following approach: First, agencies handling FOIA requests for unit price information should in all cases notify the submitter that such a request has been made in order to obtain and consider any objections to disclosure. Accord Exec. Order No. 12,600, 3 C.F.R. 235 (1988), reprinted in 5 U.S.C. § 552 note (2000), and in FOIA Update, Vol. VIII, No. 2, at 2-3; see also FOIA Update, Vol. VIII, No. 2> , at 1. Second, agencies should conduct a thorough competitive harm analysis of any objection that is made to the disclosure of unit prices through this submitter-notification process. Accord FOIA Update, Vol. III, No. 3, at 3 ("OIP Guidance: Submitters' Rights"); see also FOIA Update, Vol. IV, No. 4, at 10 ("FOIA Counselor: Unit Prices Under Exemption 4"). Indeed, inasmuch as Judge Silberman made clear that the D.C. Circuit's decision in McDonnell Douglas did not establish a "per se" rule governing disclosure of unit prices, and because the clear focus of the decision was on the "explanation of the agency's position," it is imperative that all agencies, having afforded submitter notice, carefully evaluate any claims of competitive harm that may be made by submitters on a case-by-case basis.

Only by paying careful attention to the potential application of Exemption 4 to unit prices can agencies be sure that they will always have a sufficient administrative record on which to base and support their decisions.

Bad, Bad Contracting Officer LOS ANGELES, July 3 (UPI)

Army contracting officer in Korea indicted. -- An Army officer whose job was to award of millions of dollars worth of government contracts on military bases in South Korea was indicted Wednesday on charges that he, his wife, and three others raked in hundreds of thousands of dollars in bribes from two Korean companies. A federal grand jury in Santa Ana charged Colonel Richard James Moran, 56, with accepting payoffs in exchange for his influence as head of the Army Contracting Command Korea (CCK) in the awarding of lucrative construction and security services contracts to the Korean businesses. "The Army entrusted Richard Moran to act on its behalf and in the best interests of the U.S. Government," said Michael Kochmanski, head of the IRS Criminal Investigation Division's Los Angeles office. "Instead, he acted in his own self-interest by accepting hundreds of thousands of dollars in bribes from government contractors."  Investigators who searched Moran's home on the Yongsan Army Base in January discovered $700,000 in cash, including $400,000 allegedly stashed under the covers in the couple's bed, the U.S. Attorney's office said in a statement. … Col. Moran, Parrish and Indiana businessman Richard Lee Carlisle, allegedly provided the details of sealed bids submitted by competitors to the two companies accused of paying the cash bribes. Mrs. Moran was charged with conspiracy for certain acts and also obstructing justice by attempting to hide the $400,000 found in her bed after agents had completed their search of the bedroom. The cash had originally been stashed in the cushions of the living room sofa. If convicted, the Morans could each face around 100 years in prison. "The investigation into Moran's activities began when the Army detected irregularities in certain contracts in Korea," the U.S. Attorney's office said. "Army Criminal Investigation Command conducted a vigorous criminal investigation into these irregularities and brought the results to the attention of the Department of Justice. The FBI and IRS joined the inquiry that resulted in today's indictment." Three of the construction contracts listed in the 11-count indictment were awarded to Aulson and Sky Construction Company, Ltd. (A&S) of Korea. While A&S did not submit the low bids, they allegedly won the contracts, which totaled $25 million, after paying off Moran; Mrs. Moran allegedly collected most of the payoffs. The fourth contract was a $14 million portion of an overall $112 million deal awarded to IBS Industries Co. to provide civilian security guards at various U.S. military bases. Moran, his wife and defendant Joseph Kang Hur, a 57-year-old Anaheim Hills, Calif. businessman, were all charged with conspiracy based on the alleged solicitation of bribes in relation to the A&S and IBS contracts. Additionally, Moran is charged with four counts of bribery. Hur was described as a "consultant" for Moran who in reality acted as a bagman who, along with Mrs. Moran, surreptitiously collected the payoffs.

Copyright © 2002 United Press International



AFSPC Bids Farewell and Happy Retirement to Col Brad Busch and


Hails Col Steve Smith, former Commander of 45 CONS at Patrick, as the Director of AFSPC Contracting
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DEPARTMENT OF THE AIR FORCE
WASHINGTON DC 20330-1060

OFFICE OF THE ASSISTANT SECRETARY i
01 ax 2o

MEMORANDUM FOR ALMAJCOM-FOA-DRU/LGC

FROM: SAF/AQC
1060 Air Force Pentagon
Washington, DC 20330-1060

SUBJECT: Use of Air Force Standard Procurement System (SPS) Concept of Operations Plan
(CONOPS)

The Air Force SPS CONOPS was developed to help insure accurate contract information
is reported in both the financial and logistics systems. If the data isn’t accurate, we risk interest
penalties for late payments and lose valuable prompt payment discounts.

The CONOPS uses a bold letter “M” in the left margin to indicate a paragraph is
mandatory and must be followed explicitly. The paragraph on the “Integrity tool”
(Integrity @SPS) is mandatory. Integrity@SPS validates electronic data outputs from SPS to
financial and logistics systems. If you fail to use the Integrity tool, you increase the risk of
forwarding erroneous data.

Remember, all Air Force SPS users creating contract documents must follow the Air
Force SPS CONOPS, including using the Integrity tool!

If you have any questions, please contact Mr. Juan Lopez, SAF/AQC, at DSN 425-7046
or COMM 703-588-7046.

~

D
eputy Xsfistant Secretary (Contracting)
Assistant Secretary (Acquisition)

cc: Tom Bayless, AFCIS





SAF/AQC CORRESPONDENCE CONTROL SHEET

To DAS ASSOCIATE DAS DOCS OPEN #
) X 433361
ACT'ON . SIGNATURE COORDINATION INFORMATION
) X
DIV CHIEF COORD ACTION OFFICER: PHONE NUMBER: SUSPENSE:
Col Maureen Clay Juan R. Lopez (703) 588-7046
WOQ—')?Mﬂ 2 M Jr lo"

SUBJECT: Use of Air Force Concept of Operations Plan (CONOPS)
DATE: 27 June 2002

Sir,

1. Enclosed memorandum mandates use of the CONOPS document for all awards on
SPS.

2. The CONOPS document incorporates the AF Integrity@SPS tool. This tool has
been a point of discussion during the DFAS Vendor Payment meetings and has
proven to be a successful tool in ensuring financial data is accurately reported.

3. Publishing this letter will satisfy SAF/AQC'’s action item from the Vendor Pay
Summit meeting held on 20 May 02 (Tab A) and allow us to report this action as
completed at the follow-on Commercial Pay Council meeting scheduled for 10 July 02
(Tab B).

4. Recommendation: SAF/AQC sign the enclosed letter.
(W(D%
VIR, m | (LA dud ogu wrctues ue

Juan R. Lopez » W?L,/
L ¢ W

Team Leader: /s =™ C&é

SAF/AQC FRONT OFFICE DISPOSITIO.». CCS DOC #278535, 12 Jul 00
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tc \l1 "June 24, 2002
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tc \l1 "MEMORANDUM FOR AGENCY SENIOR PROCUREMENT EXECUTIVES


tc \l1 "MEMORANDUM FOR AGENCY SENIOR PROCUREMENT EXECUTIVES

FROM:

    Angela B. Styles (signed)


    Administrator [OFPP]


SUBJECT:

    Guidance on Reporting HUBZone Contracts to the Federal Procurement


    Data System


On October 26, 2001, the General Accounting Office (GAO) released the report GAO-02-57, “HUBZone Program Suffers From Reporting and Implementation Difficulties” that included recommendations to improve the accuracy of reporting agencies’ achievements under the HUBZone Program.  GAO also recommended that the Small Business Administration (SBA) develop guidance for all Federal agencies to assist them in identifying contracts to be reported to the Federal Procurement Data System (FPDS) that meet the HUBZone Program criteria. 


The report indicated that agencies were unsure of what qualifies as a HUBZone contract because SBA did not provide guidance about which contracts to count towards HUBZone Program achievements.  For example, some agencies are counting dollars awarded under multiple-year contracts (with options) towards HUBZone goal achievements even though the contract award occurred before the small business became certified as a HUBZone contractor.   The report indicated that SBA officials believed that a contract awarded to a firm that is not certified to participate in the HUBZone Program should not count as a HUBZone achievement, regardless of whether the firm became certified during the term of the contract.  SBA continues to support that position.  


The enclosed guidance is provided to help agencies identify which contract actions to report to the FPDS that meet the HUBZone criteria. This guidance will be included in the FPDS Reporting Manual, as appropriate.  We ask that you disseminate it to your contracting activities for immediate implementation.


We will also consult with SBA to strengthen the FPDS reporting guidance pertaining to all small business procurement programs as required by the GAO report.  Should you have questions about the above guidance, you may contact Barbara Diering of OFPP on 


202-395-3256, or Michael McHale, SBA’s Associate Administrator for the HUBZone Program, on 202-205-8885.


Enclosure


cc: 
Directors, Office of Small and Disadvantaged Business Utilization


FPDS Agency Contacts


Guidance on Reporting HUBZone Contract Action


tc \l2 "Guidance on Reporting HUBZone Contract Action

to the Federal Procurement Data System (FPDS)


tc \l2 "to the Federal Procurement Data System (FPDS)


Only contract actions awarded to HUBZone small business concerns that have been certified by SBA should be counted toward HUBZone goal achievement. Therefore it is important that contracting officers and prime contractors refer to SBA’s Procurement Marketing and Access Network (PRO-Net) to verify that the contractor or subcontractor is on the list of certified HUBZone firms.



If a small business concern becomes certified as a HUBZone small business concern during the performance of the contract, including the options, those dollars shall not be counted toward the HUBZone goal achievements.  The HUBZone small business concern must be SBA certified when the proposal (including price) is submitted in order for the agency to receive credit for the award. 



Contract actions awarded under SBA’s 8(a) Business Development Program to firms that are both certified as an 8(a) firm and a HUBZone small business concern should be counted towards HUBZone goal achievements and 8(a) goal achievements.    



Contract actions awarded to certified HUBZone small business concerns using the HUBZone Program’s preference mechanisms (sole source, set-asides, or the price evaluation preference) should be counted towards HUBZone goal achievements.



Contract actions awarded to certified HUBZone small business concerns after the application of both the HUBZone Price Evaluation Preference and the Small Disadvantaged Business Price Evaluation Adjustment should be counted towards HUBZone goal achievements.



Contract actions that are awarded to certified HUBZone small business concerns under other contract mechanisms such as simplified acquisitions or small business set-asides should be counted towards the HUBZone goal achievements.



Contract actions that are orders placed against Federal Supply Schedules to certified HUBZone small business concerns should be counted towards the ordering agency's HUBZone goal achievements.  



Contract actions awarded to certified HUBZone small business concerns under indefinite delivery contracts (e.g. multiple award contracts, government-wide acquisition contracts (GWACs), definite quantity contracts) should be counted towards HUBZone goal achievements if the HUBZone small business concern was certified when it submitted its proposal, including price, for the contract award.



Contract actions awarded to a certified HUBZone small business under a HUBZone joint venture should be counted towards HUBZone goal achievements if the joint venture meets the requirement at Title 13, Code of Federal Regulations, Part 126.616.



Subcontract award data reported by other-than-small business prime contractors and subcontractors shall be limited to awards made to their immediate certified HUBZone small business subcontractors in order to be counted towards HUBZone subcontract goal achievements.  Credit cannot be taken for awards made to lower-tier subcontractors.
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