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HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Barbara Bumby, e-mail: barbara.bumby@peterson.af.mil or DSN 692-5251.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines
Small Businesses Must Get Fair Opportunity to Compete for and Receive Awards Against Federal Supply Schedules (FAC 97-18, Item V)

Thresholds for the Trade Agreements Act and the North American Free Trade Agreements Act have Changed (FAC 97-18, Item VI and DCN 20000606)

Cost Accounting Standards Threshold Increased from $25M to $50M 
(FAC 97-19, Item VIII)

Court Decides Randolph-Sheppard Act Applies to Military Dining Halls (Misc)

A-76 - AFGE Challenges Conversion of Federal Functions to Alaskan Native Firms (Misc)

FAR

FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC)

FAC 97-18, dated 6 Jun 00
Item I--Rescission of Office of Federal Procurement Policy Letters (FAR Case 2000-605)

This final rule reflects editorial amendments removing unnecessary cross-references to policy letters that were rescinded by the Office of Federal Procurement Policy (OFPP) on 22 Mar 00 because they were already covered in the FAR.  This change just deletes the corresponding cross-references in the FAR.  Examples include 78-2, Preventing "Wage Busting" for Professional: Procedures for Evaluating Contractor Proposals for Service Contracts, 
79-1, "Implementation of Section 15(k) of the Small Business Act, as Amended: Office of Small and Disadvantages Business,"  and 83-3, "Procurement of Architect Engineer Services.”

Item II--FAR Drafting Principles (FAR Case 1999-610)  This final rule adds Federal Acquisition Regulation drafting principles to enhance a common understanding of the regulation among all members of the acquisition team and other users. This rule affects all contracting officers who use the FAR. This rule is effective 7 Aug 00.  Specifically it:

1) Clarifies numbering of the FAR.

2) Clarifies how to use “substantially the same as” clauses.

3) Addresses modifying provisions and clauses.

4) Provides conventions for interpreting the FAR such as:

(a) Definitions in Part 2 apply to the entire regulation unless specifically defined elsewhere in the FAR. 

(b) Each authority is delegable unless specifically stated otherwise. 

(c) Unless otherwise specified, a specific dollar threshold for the purpose of applicability is the final anticipated dollar value of the action, including the dollar value of all options. 


(d) Unless otherwise specified FAR changes apply to solicitations issued on or after the effective date of the change.


(e) When the FAR cites a statute, Executive order, Office of Management and Budget circular, Office of Federal Procurement Policy letter, or relevant portion of the Code of Federal Regulations, the citation includes all applicable amendments, unless otherwise stated.


(f) When an imperative sentence directs action, the contracting officer is responsible for the action, unless another party is expressly cited.

Item III--Requirements Supporting Procurement of Recycled Products and Environmentally Preferable Services (FAR Case 1998-015 (98- 015))  This final rule implements Executive Order 13101, Greening the Government through Waste Prevention, Recycling, and Federal Acquisition, dated September 14, 1998. Effective 7Aug 00. The rule--

- Revises FAR Subpart 7.1 to ensure that requirements for printing and writing paper acquisitions meet minimum content requirements specified in the E.O.;

- Revises Subpart 11.3 to add definitions and special requirements to implement E.O. requirements and Environmental Protection Agency (EPA) regulations governing acquisitions of printing and writing paper; 

- Clarifies that contracting officers may include in solicitations additional information requirements when needed to determine if the offeror's product meets requirements for recycled content or related standards;

- Clarifies in Part 13 how the procurement requirements of the Resource Conservation and Recovery Act, 42 U.S.C. 6962, apply to micro-purchases and acquisitions that do not exceed $100,000; and 

Item IV--General Records Schedules (FAR Case 1999-615)  This final rule reorganizes and simplifies the table identifying how long different documents have to be retained.  It now groups several categories of records that were previously treated as separate records under more generic record categories (e.g., the contract file or the contract administration records).  None of the retention times have changes.  However, several document types were added that were not previously addressed such as “Data submitted to the Federal Procurement Data System (FPDS)” and “Records pertaining to Contract Disputes Act actions.” Effective 7Aug 00.

Item V--Federal Supply Schedules Small Business Opportunities (FAR Case 1998-609) (98-609))  This final rule amends the Federal Acquisition Regulation to ensure that small businesses holding contracts under the Federal Supply Schedules are afforded the maximum practicable opportunity to compete for and receive FSS purchases. This rule affects all ordering offices which place orders under Federal Supply Schedule contracts. The rule--

- Encourages ordering offices to consider the availability of small business concerns under the schedule and encourages ordering offices to consider small businesses when conducting evaluations before placing an order.

- Amends FAR Subpart 38.1 to reaffirm that the General Services Administration and agencies delegated the authority to establish a Federal Supply Schedule must comply with all statutory and regulatory requirements before issuance of a solicitation. 

Effective 7Aug 00.

Item VI--Trade Agreements Thresholds (FAR Case 2000-004)  This final rule amends the FAR to implement new dollar thresholds for application of the Trade Agreements Act (TAA) and North American Free Trade Agreement (NAFTA). The TAA thresholds were slightly lowered and the NAFTA thresholds were raised slightly. This will impact when TAA and NAFTA clauses must be included in solicitations. This rule also revises Alternate I to FAR 52.225-11, because the threshold for NAFTA construction is now higher than the threshold for TAA construction, and adds the corresponding alternate to 52.225-12.  Effective for all solicitations issued on or after 6 Jun 00.

Item VII--Restrictions on Acquisitions from Yugoslavia and Afghanistan (FAR Case 1999-008)  This final rule amends the FAR to implement Executive Orders 13121 and 13129. These Executive orders, as modified by Office of Foreign Assets Control (OFAC) General Licenses Numbers 2 and 4, prohibit the importation into the United States of any goods or services from Serbia (excluding the territory of Kosovo) or the territory of Afghanistan controlled by the Taliban. As a matter of policy, the Government does not generally acquire, even for overseas use, supplies or services that cannot be imported lawfully into the United States.  This rule primarily affects contracting officers making purchases overseas, for overseas use, because the Treasury Department already prohibits import of these restricted goods and services into the United States. The rule is particularly beneficial to contracting officers facing unusual circumstances overseas (such as location within a restricted territory), explicitly providing an exception for such circumstances.  The following clauses have been amended to reflect this change:  52.212-5, 52.213-4, and 52.225-13.  Effective for solicitations issued on or after July 6, 2000.
Item VIII--Applicability, Thresholds and Waiver of Cost Accounting Standards Coverage (FAR Case 2000-301)  This interim rule amends FAR Part 30, Cost Accounting Standards Administration, and the provision at FAR 52.230-1, Cost Accounting Standards Notices and Certification.  Specifically, the rule--

- Increases the dollar threshold for full CAS coverage from $25 million to $50 million; 

- Amends the provision at FAR 52.230-1, Cost Accounting Standards Notices and Certification, to remove the requirement that a contractor or subcontractor must have received at least one CAS-covered contract exceeding $1 million (``trigger contract'') to be subject to full CAS coverage. The CAS Board established a new ``trigger contract'' dollar amount of $7.5.

- Adds procedures and conditions for agency waiver of the applicability of CAS (see DCN 20000606 below for DoD implementation).

The revised provision at FAR 52.230-1 which implements this change must be included in all solicitations issued on or after 6 Jun 00.

Item IX--Technical Amendments  These amendments update references and make editorial changes at sections 3.303, 5.204, 47.504, 49.601-1, and 49.601-2.

DFARS
DFARS Change Notices (replaced DACs and Departmental Letters)  (Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 20000522 (05/22/2000) 
The DFARS has been revised by 3 final rules published on May 22, 2000, as follows:

Research, Development, Test, and Evaluation Budget Category Definitions (DFARS Case 2000-D401)  This final rule revises DFARS 235.001 to remove obsolete definitions pertaining to research and development efforts. The rule replaces the obsolete definitions with a reference to the definitions found in the DoD Financial Management Regulation (DoD 7000.14-R). 

Authority Relating to Utility Privatization (DFARS Case 99-D309)  The interim rule published on January 13, 2000 (Change Notice 20000113) is converted to a final rule without change. The interim rule added a new section at DFARS 241.103 to provide authority for DoD to enter into utility service contracts related to the conveyance of a utility system for periods not to exceed 50 years. 

OMB Circular A-73, Audit of Federal Operations and Programs (DFARS Case 2000-D007) 

This final rule revises the clause at DFARS 252.237-7001, Compliance with Audit Standards, to remove the requirement for contractors performing audit services to comply with OMB Circular No. A-73, Audit of Federal Operations and Programs. OMB rescinded Circular No. A-73 on May 22, 1995. 

DFARS Change Notice 20000606 

The DFARS has been revised by 2 final rules published on June 6, 2000, as follows:

North American Free Trade Agreement (NAFTA) Procurement Threshold (DFARS Case 2000-D011)  This final rule amends the thresholds in the prescription for use of the clause at DFARS 252.225-7036, Buy American Act—North American Free Trade Agreement Implementation Act—Balance of Payments Program, and its Alternate I.  The amendments reflect the March 31, 2000, determination of the U.S. Trade Representative to increase the dollar threshold for application of NAFTA to procurement of goods from Mexico, from $53,150 to $54,372.   (See Item VI in FAC 97-18 above.)

Waiver of Cost Accounting Standards (DFARS Case 2000-D012)  This final rule adds a new DFARS Subpart 230.2 pertaining to agency waiver of Cost Accounting Standards (CAS) requirements. The rule provides procedures for processing CAS waivers and submitting annual CAS waiver reports. This DFARS rule supplements the FAR rule, Applicability, Thresholds, and Waiver of Cost Accounting Standards Coverage, published in Item VIII of FAC 97-18 (see above).  Specifically military departments are given the authority to approve CAS waivers however the waiver requests still must be submitted to the Director of Defense Procurement for review before they are approved.

Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No new Class Deviations have been issued since CD 2000-O0004, dated 22 Mar 00.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos have been issued since 12 Mar 00.

AFFARS

AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACs have been issued since AFAC 96-3, dated 31 Mar 00.

Contracting Policy Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_pol.cfm)
No new Contracting Policy Memos (CPMs) have been issued since CPM 00-C-01, dated 
10 Jan 00.

Contracting Information Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.shtml)

No new Contracting Information Memos have been issued since 15 Oct 99.  
Contracting Related Memos  (Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.html)

No new Contracting Related Memos have been issued since 21 May 99.

AFSPCFARS

AFSPCACs (http://www.peterson.af.mil/hqafspc/contracting/Luther/cir-dir.htm)

No AFSPCACs have been issued since the release of the 2000 Edition on 16 Feb 00.

Information (Policy) Letters  (http://www.spacecom.af.mil/hqafspc/contracting/Policy/hq_air_force_space_command.htm)

No new Information Letters have been issued since INFO.LTR 2000-05, dated 4 Feb 00.

MISCELLANEOUS 

Randolph Sheppard Lawsuit (NISH vs. Sec Def)  NISH and Goodwill Services filed a lawsuit against the Secretary of Defense on the basis of the interpretation of the Randolph-Sheppard Act (R-S Act) and its applicability to appropriated funds contracts for cafeterias and mess halls.  The issue is whether the inclusion of the term “cafeteria” in the R-S Act creates a priority for blind vendors to operate military mess halls.  NISH and Goodwill Services claim that the language was not intended to cover the operation of military mess halls.  However DoD contends that the R-S Act’s priority for blind vendors applies to all cafeterias on federal properties, including military mess halls.  The court held that the term “cafeteria” covers military mess halls and as a result upheld the Army’s determination to set aside the acquisition for blind vendors.  However, NISH has already filed the intent to appeal and is waiting for the judge to set the court date for the appeal.  For full details the decision can be found in the AQC Contracting Toolkit under Part 8 (http://www.safaq.hq.af.mil/contracting/toolkit/part08/NishandGoodwillServices.pdf).

American Federation of Government Employees (AFGE) Challenges Direct Conversion to Native American Firm at Kirtland AFB  AFGE (National level) filed suit 1 May 00 to prevent the Air Force from awarding a contract for base maintenance functions at Kirtland -- an A-76 to Chugach Alaska Corp.  AFGE is seeking an injunction to stop the award of new contracts or renewal of existing contracts that would convert federal functions to Native American-owned firms.  

The AFGE suit, filed in the US District Court for the District of Columbia, challenges a statutory provision that establishes a race-based preference for Native American contractors.  AFGE asserts that the language, Section 8014 of the FY2000 defense appropriations act violates the equal protection and due process guarantees of the Fifth Amendment of the Constitution.

An article in the May 9th Federal Contracts report goes on to state "This statutory preference has led to tremendous abuse as multimillion dollar corporations -- technically 51% Native American owned -- obtain sole-source contracts without giving federal employees a change to compete for their jobs," AFGE President Bobby L. Harnage declared.

Looking for SIC Codes?  As you may have found out the hard way, the SIC codes are no longer listed in Part 19 of the FAR.  Now the FAR references a web site where they are located (http://www.sba.gov/regulations/siccodes).  

PROTEST SUMMARIES  (http://www.gao.gov/decisions/bidpro/bidpro.htm)
“Ship Repair Bidder Encounters Rough Waters”, B-284745, Ocean Technical Services

Ocean Technical Services (OTS) protested the way 5 cost factors were added to each proposal for ship repairs.  The proposal called for a cost factor to be added to each bid based on the cost of transporting the ship to the bidder’s facility (each bidder’s facility would result in a different additive cost depending upon where the facility was located).  This “distance” cost factor as well as other cost factors resulted in displacing the high bidder (OTS) to second low (but only $2000 higher than the low bidder).  OTS stated if the cost factor had been applied differently to the low bidder, then OTS would have become the low bidder.  The GAO noted the varying methods of applying the cost factor but agreed the factor was applied according to the RFP criteria and other available policy and therefore stands.  The protest was denied.  

“Decision Not To Go 8(a) Upheld”, B-284622.2, The Writing Company

The Writing Company (TWC) protested the IRS’s decision to issue a contract based on full and open competition rather than as an 8(a) set-aside.  TWC stated it had performed satisfactorily as an 8(a) subcontractor on the prior contract for redesign of taxpayer notices and the requirement should remain 8(a).  The CO’s decision was based on the fact the follow-on requirement significantly changed, the estimated dollar value increased more than twofold, and there was no reasonable expectation of obtaining adequate competition from 8(a) sources.  Only one large business and one 8(a) firm responded to the synopsis which served to support the CO’s decision.  Other allegations regarding discrimination and inappropriate contract type were not considered due to either lack of credible evidence, unsupportability by the FAR, or untimeliness.  The protest was denied.  

“CO ‘Gets Real (ism)’ in Competitive Range”:  B-284895, Molina Engineering Ltd

Molina protested its exclusion from the competitive range on a housing maintenance acquisition.  It was excluded based upon an unreasonably low price (indicating a lack of understanding of the work) and yellow technical and past performance ratings.  The GAO stated the CO was reasonable in determining Molina’s price was unrealistically low based on cost realism techniques permitted by the FAR (i.e. comparison with the IGE and other proposals).  There were 5 other proposals rated significantly higher in all areas with prices grouped closer to the IGE.  The GAO also stated the CO was proper in giving more past performance credit to other bidders who performed contracts encompassing all of the SOW requirements versus a single contract performed by Molina for similar services but not all encompassing.  The protest was denied.   
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