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Contracting Policy Bulletin
HQ AFSPC/LGCP March/April 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Indefinite Stay on change to FAR 36.202(d) pending resolution of the litigation (FAR, FAC 2001-05)

Changes to SF 1449 (FAR, FAC 2001-06 Item I)
Application of Labor Clauses in Part 13 (FAR, FAC 2001-06 Item VII)

Changes in definitions and movement of terms (FAR, FAC 2001-06 Item II - IV)

Award Term Contract Arrangements (AF Contracting Policy)

AF/XP and SAF/AQ Memo on Review of A-76 (AF Contracting Information Memos)

Use of the Term “National Command Authorities” Discontinued (Other DoD Related Happenings)

Internal Controls for the Purchase Card Program (Other DoD Related Happenings)
Space Concerns in Hartinger Building  (AFSPC Information Letters)

Minor Construction Threshold Increase! (Misc)

FAR

Two FACs has been issued since the last Bulletin:  FAC 2001-05 and FAC 2001-06.  

The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAC 2001-05

Effective March 7, 2002 paragraph 36.202(d) of the interim rule published in the Federal Register at 66 FR 27414, May 16, 2001, is stayed indefinitely.

Background:  On February 17, 2001, President George W. Bush signed Executive Order 13202 Preservation of Open Competition and Government Neutrality Towards Government Contractors' Labor Relations on Federal and Federally Funded Construction Projects revoking Executive Order 12836 (February 1, 1993) and Presidential Memorandum ``Use of Project Labor Agreements for Federal Construction Projects.'' (June 5, 1997).  The Executive order was published in the Federal Register February 22, 2001, and was amended by Executive Order 13208, published in the Federal Register (at 66 FR 18717), April 11, 2001.  Executive Order 13202, prohibits including requirements for affiliation with a labor organization as a condition for award of any contract or subcontract for construction or construction management services. It is currently the subject of litigation in the Federal courts, and an appeal is pending in the United States Court of Appeals for the District of Columbia Circuit. Pending resolution of this litigation, the Councils are now issuing a stay of a paragraph of the rule. After final judicial resolution of the dispute, the Councils will, as appropriate, issue a notice regarding the status of the rule. 

The Councils request comments on this action and interested parties must submit comments to the FAR Secretariat at the address shown below on or before May 6, 2002 to be considered in the formulation of a rule concerning the stay and the length of the stay.

ADDRESSES: Submit written comments to: General Services Administration, FAR Secretariat (MVP), 1800 F Street, NW, Room 4035, Attn: Ms. Laurie Duarte, Washington, DC 20405.

Submit electronic comments via the Internet to: farcase.2001-016stay@gsa.gov and cite FAC 2001-05, FAR case 2001-016 (stay), in all correspondence related to this case.

FAC 2001-06

 All items effective 4 April 2002

Item I—Commercial Items SF 1449 (FAR Case 2000–012) Standard Form 1449, Solicitation/Contract/Order for Commercial Items, is prescribed by the FAR for the acquisition of commercial items. This final rule makes several minor revisions to the form, including the addition of a block to indicate that the acquisition is a HUBZone set-aside, the substitution of a NAICS code for the SIC code, the notation that award is made only on the offeror’s items specifically listed in block 29, and the addition of several blocks in the area of the form used as a receiving report by the Government. All of the changes involve blocks that are completed by the Government.  

Item II—Definitions for ‘‘Contract Action’’ and ‘‘Contracting Action’’ (FAR Case 2000–402) This final rule amends the FAR to provide for consistent use of the term ‘‘contract action.’’ The rule changes the term ‘‘contracting action’’ to ‘‘contract action’’ throughout the FAR and makes other editorial changes to clarify the text. The definition specifies contract action as used in the FAR does not include actions that are within the scope and under the terms of the existing contract (such as contract modifications pursuant to the Changes clause) or funding or administrative changes. 

Item III—Definitions for Sealed Bid and Negotiated Procurements (FAR Case 2000–403)  This final rule amends the FAR to clarify definitions that are used for sealed bid and negotiated procurements. The final rule — Moves the definitions of ‘‘bid sample’’ and ‘‘descriptive literature’’ from FAR Part 14 to FAR 2.101 because the definitions apply to more than one FAR part, e.g., Parts 14 and 15; Amends those definitions and the definition of ‘‘offer’’ in accordance with plain language guidelines; Revises applicable provisions in FAR Part 52 to conform with the new definitions; Adds a new definition for ‘‘solicitation’’ at FAR 2.101; and Provides definitions for ‘‘bid’’ and ‘‘bidder’’ in FAR Part 28 because, as used in that part, the terms address sealed bid and negotiated acquisitions. This item also included results of a review of where the terms “offeror,” “prospective offeror,” and “potential offeror” are used in the FAR.  Where the FAR references an entity that is actively seeking a contract, the term ‘‘prospective offeror’’ is used. The rule clarifies terminology used in FAR 15.201(f), 15.609(e), and 35.007(g) and since these cites describe processes that are set up to ensure fair and open competition and therefore any interested party is able to participate (including parties that the Government has not yet identified) these citations use the more general term ‘‘potential offeror’’.   
Item IV—Procurement Integrity Rewrite (FAR Case 1998–024) This final rule amends FAR parts 2, 3, 4, 9, 15, and 52 to rewrite the procurement integrity coverage (the implementation of section 27 of the Office of Federal Procurement Policy Act (41 U.S.C. 423) (more commonly referred to as the Procurement Integrity Act)) in plain language. FAR 3.104 implements prohibitions, restrictions, and other requirements of the Procurement Integrity Act that are placed on certain agency officials that participate in Federal agency procurements. However, other statutes and regulations also govern the conduct of Government employees. While specific guidance pertaining to the Procurement Integrity Act at FAR 3.104 does not implement these other statutes and regulations, the rule does add guidance to alert these agency officials that they should seek advice from agency ethics officials before engaging in certain activities that could have serious consequences, including criminal prosecution. These revisions to FAR 3.104 do not change either the requirements of the Procurement Integrity Act or change, in any manner, who is covered by, or the activities covered in, Office of Government Ethics regulations interpreting conflict of interest statutes. Of note is that the definition of source selection information moved from FAR 3.104-3 to FAR 2.101   
Item V—Acquisition of Helium (FAR Case 2000–008) This final rule revises FAR Subpart 8.5 and the clause at 52.208–8 to implement the Department of the Interior final rule regarding helium contracts that was published in the Federal Register at 63 FR 66760, December 3, 1998. The final rule— Changes the definitions; Eliminates the requirement for certain contractors and subcontractors to submit helium forecasts; and Establishes the requirement that contractors and subcontractors under contracts with a major helium requirement must report purchases of helium from Federal helium suppliers.  

Item VI—HUBZone Program Applicability (FAR Case 2001–003) The HUBZone Act of 1997 expanded the applicability of the HUBZONE Program to all agencies covered by the FAR after September 30, 2000, and is currently reflected in the FAR. This rule amends the FAR to simplify the existing language at FAR Parts 12, 19, and 52.

Item VII—Application of Labor Clauses (FAR Case 1999–612) This final rule affects all contracting officers who use the FAR. The rule— Moves the Prohibition of Segregated Facilities clause from the list at paragraph (b), to the list at paragraph (a), of the clause at 52.213–4 and clarifies the existing requirements of 41 CFR 60–1.8, promulgated by the Department of Labor under E.O. 11246. The Prohibition of Segregated Facilities clause must be included in contracts whenever the Equal Opportunity clause (FAR 52.222–26) is included. Moves the Equal Opportunity clause from the list at paragraph (b), to the list at paragraph (a), of the clause at

52.213–4 because the clause must be included in almost all contracts, even those under $10,000, in accordance with the requirements at FAR 22.802(a)(1) and 22.807(b). Even though included, the clause is inapplicable unless the aggregate value of contracts and subcontracts awarded to the contractor exceeds $10,000 in a year. Makes other revisions to the clause at FAR 52.222–26, Equal Opportunity, to include a definition of ‘‘United States’’ and incorporate the exception for work performed outside the United States.

Item VIII—Technical Amendments These amendments update sections and make editorial changes at FAR 1.404, 5.207, 6.302–5, 9.104–3, 31.101, 52.219–19, and 52.219–20.

	List of Proposed Rules Open for Public Comment 

	Subject
	FAR Case
	Pub. Date
	Closing Date
	

	Prohibited Sources
	2001-015
	 03/20/2002
	05/20/2002
	

	Contract Terms and Conditions Required to Implement Statue or Executive Order - - Commercial Items
	2000-009
	 03/20/2002
	05/20/2002
	

	Miscellaneous Cost Principles
	2001-029
	 03/20/2002
	05/20/2002
	

	Compensation Cost Principle
	2001-008
	04/23/2002
	06/24/02


	


Proposed Rule 2001-015, Prohibited Sources, proposal to amend the FAR to implement Executive Order 13192 Lifting and Modifying Measure With Respect to the Federal Republic of Yugoslavia (Serbia and Montenegro) and other regulations of the Department of the Treasury that enforce economic sanctions imposed by the President.

Proposed Rule 2000-09 Contract Terms and Conditions Required to Implement Statue or Executive Order - - Commercial Items proposal to update the clause regarding contract terms and conditions required to implement statutes or Executive orders.  In particular the CO now has the option to select 52.219-6 Notice of Total Small Business Set-Aside (Jul 1996) 

Proposed Rule 2001-029 Miscellaneous Cost Principles proposal to delete
the cost principle concerning transportation costs, and to revise the cost principles concerning cost of money, other business expenses, and deferred research and development costs.  (The allocation statement for transportation is already addressed at FAR 31.201–4, 31.202, and 31.203.)

Proposed Rule 2001-008 Compensation Cost   Specifically, the proposed rule revises FAR 31.205–6 by—1. Adding a definition for ‘‘compensation for personal  services’’; 2. Removing as unnecessary the listing of examples of specific types of compensation currently located at FAR 31.205–6(a); 3.;  Clarifying and moving the current FAR 31.205-6(b)(2)(i) to a new paragraph FAR 31.205–6(a)(6), and expanding the new paragraph to cover members of ‘‘limited liabilities companies’’; 4. Revising paragraph (b) to consolidate all reasonableness provisions, including those dealing with labor-management agreements currently addressed at FAR 31.205–6(c); 5. Deleting the language that places the burden of demonstrating reasonableness on the contractor, currently found in FAR 31.205–6(b)(1) because it is redundant of language currently found in FAR 31.201–3(a); 6 Adding a paragraph entitled ‘‘Backpay’’ to improve clarity, and to emphasize that backpay for underpaid work is the only allowable retroactive adjustment, except as may be specifically listed in the paragraph; and 7. Making other changes to clarify, improve the structure, and remove redundancies throughout the cost principle.

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new memos since 99-1 Small Business Procurement Goals

Department of Defense 
DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 20020314
DoD published 2 interim, and 3 final DFARS rules in the Federal Register on March 14, 2002. The interim and final rules apply to solicitations issued on or after March 14, 2002, except as otherwise permitted by FAR 1.108(d). The proposed and interim rules solicit public comments, which are due by May 13, 2002. A summary of each rule follows:

Interim Rules: 

Partnership Agreement Between DoD and the Small Business Administration (DFARS Case 2001-D016)

This interim rule amends policy pertaining to the Section 8(a) Program to implement a partnership agreement between DoD and the Small Business Administration. The agreement permits DoD to award contracts directly to 8(a) concerns, instead of award through the Small Business Administration. Affected subparts/sections: 219.8; 252.219 

Performance of Security Functions (DFARS Case 2001-D018)

This interim rule provides an exception to the prohibition on contracting for security functions at a military installation or facility. The exception applies during the period of time that United States armed forces are engaged in Operation Enduring Freedom and 180 days thereafter.  Affected subparts/sections: 237.1 

Final Rules:

Restriction on Acquisition of Vessel Propellers (DFARS Case 2002-D006) 

This final rule clarifies that the statutory restriction on acquisition of vessel propellers from foreign sources applies only to contracts that use fiscal year 2000 or 2001 funds.  Affected subparts/sections: 225.70

Preference for Local 8(a) Contractors—Base Closure or Realignment (DFARS Case 2001-D007) 

This final rule amends policy pertaining to preferences for local businesses in acquisitions that support a base closure or realignment. The rule clarifies that both competitive and noncompetitive acquisitions under the Section 8(a) Program are permitted if an 8(a) contractor is located in the vicinity of the base to be closed or realigned. Affected subparts/sections: 226.71  

DoD Pilot Mentor-Protege Program (DFARS Case 2001-D006) 

This rule finalizes, without change, the interim rule published on September 11, 2001 (Change Notice 20010911), which added women-owned small businesses to the types of concerns that may participate as protege firms in the DoD Pilot Mentor-Protégé Program. Affected subparts/sections: None

Proposed Rules for Comment:  

Note, a new on-line process is being tested to file comments electronically at http://emissary.acqu.osd.mil  

	DFARS Case Number
	Title 
	Date 
Published
	Federal Register 
Cite
	Line-in Line-out
	Date Public 
Comment Period 
Ends

	2001-D017
	Competition Requirements for Purchase of Services Under Multiple Award Contracts
	April 1, 2002
	67 FR 15352
 (TEXT)

 HYPERLINK "http://www.acq.osd.mil/dp/dars/pubcmts/2001d017p.pdf" (PDF)
	Doc
	May 6, 2002

	2000-D029
	Restrictions on Contingent fees for foreign Military Sales--Commercial Items
	March 14, 2002
	67 FR 11455
 (TEXT)

 HYPERLINK "http://www.acq.osd.mil/dp/dars/fedregs/2000d029p.pdf" (PDF)
	Doc
	May 13, 2002

	2001-D016
	Partnership Agreement Between DoD and the Small Business Administration
	March 14, 2002
	67 FR 11435
 (TEXT)

 HYPERLINK "http://www.acq.osd.mil/dp/dars/fedregs/2001d016i.pdf" (PDF)
	Doc
	May 13, 2002

	2001-D018
	Performance of Security Functions
	March 14, 2002
	67 FR 11438
 (TEXT)

 HYPERLINK "http://www.acq.osd.mil/dp/dars/fedregs/2001d018i.pdf" (PDF)
	Doc
	May 13, 2002


Competition Requirements for Purchase of Services Under Multiple Award Contracts (DFARS Case 2001-D017) DoD is proposing to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to implement section 803 of the National Defense Authorization Act for Fiscal Year 2002. Section 803 requires DoD to issue DFARS policy requiring competition in the purchase of services under multiple award contracts. In addition to the request for written comments on this proposed rule, DoD will hold one or more public meetings to hear the views of interested parties.  Note:  Ms Lee has commented on this specific case and AFSPC has sent comments as well indicating the concerns about language relative “as many contractors as practicable” and the restriction on tasks under BPAs being firm fixed priced in nature. 

Restriction on Contingent Fees for Foreign Military Sales—Commercial Items (DFARS Case 2000-D029) This rule proposes to remove a clause from the list of clauses included in contracts for commercial items to implement statutes or Executive orders. The clause proposed for removal pertains to restrictions on contingent fees for foreign military sales and is not required by statute or Executive order. 

Partnership Agreement Between DoD and the Small Business Administration (DFARS Case 2001-D016)  Partnership Agreement (PA) dated February 1, 2002, between the Small Business Administration (SBA) and the Department of Defense (DoD), extends the SBA delegation to the Under Secretary of Defense (Acquisition, Technology, and Logistics) its authority to enter into 8(a) prime contracts, and its authority under 8(a)(1)(B) of the Small Business Act to award the performance of those contracts to eligible 8(a) Program participants.  

Performance of Security Functions (DFARS Case 2001-D018) This interim rule provides exemptions to the DFARS limitation on contracting for firefighting or security-guard functions when the effort is in support of efforts dealing with Operation Enduring Freedom (or during the period 180 days thereafter).

DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

Class deviation CD 2002-O0003, Interest Costs dated April 15, 2002 pertaining to utilities privatization in which formerly Government owned utility systems are conveyed to a contractor. Pursuant to this deviation, the utilities privatization contractor will be permitted to recover its interest costs associated only with capital expenditures to acquire, renovate, replace, upgrade, and/or expand utility systems, and the contractor will not be permitted to receive facilities capital cost of money as a contract cost under FAR 31.205-10, Cost of money.  Specific conditions apply and this deviation is effective for utilities privatization contracts awarded from May 1,2002 through April 30,2007.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

Purchases from Federal Prison Industries (Implementation of NDAA Section 811) 4 Mar 2002
This memo discusses specifics under which DoD is not required to purchase mandatory items from Federal Prison Industries (FPI).   Market research is used to support purchases from other than FPI and in this case, FPI must still be availed the opportunity to compete.  Note regarding Purchase Cards:  The complexity of the current situation dictates that purchase card holders not be allowed to purchase UNICOR mandatory items from other sources until clear implementing guidance is available.  If organizations wish to consider sources outside of UNICOR, they must route their purchase request through the contracting office.  Note that the statute requires market research be conducted prior to making the determination.  The requiring activity should provide to the contracting officer the information they have gathered in making their decision to consider sources other than UNICOR. The CO should validate this information and/or gather additional information as necessary prior to making the determination.  Once the determination has been made, the procurement may be made through a set-aside of any type or full and open competition, but FPI must be allowed to compete.

 Other DOD Related Happenings

Under Secretary of Defense, A,T&L letter to All Secretaries and Staffs dated 7 Mar 02, SUBJECT:  Competitive Sourcing Program Policy During Military Mobilization or Declared War and Applicability of Office of Management and Budget (OMB) Circular A-76 OMB Circular A-76 states that the Circular and its supplements do not apply to DoD in time of declared war or military mobilization.  This memorandum sets forth the policy that DoD will continue to apply OMB Circular A-76 even though DoD measures enacted by Congress and Executive Order 13223 constitutes a “military mobilization”.  

Use of the Term “National Command Authorities” Memorandum from Joint Staff Directors MCM 0003-02 dated 11 January 2002 directed that use of the term “National Command Authorities” be discontinued and that reference should be made to the “President” or, in the majority of cases we would have used the term, “Secretary of Defense”.  Please note this impacts contracts awarded following AFI 63-124 procedures relative the mandatory clause.  Although not reflected by a revision to the AFI, this memorandum should be followed and the use of NCA discontinued. 

Internal Controls for the Purchase Card Program, dated 12 Mar 2002. Provides a summary of reports from the audit community which points to significant issues related use of the purchase card and management of the program.  The memo also serves to remind all of responsibilities associated with the program.  See attached file.

[image: image1.wmf]Internal Controls for 

the Purchase Card Program 03_12.pdf


Air Force

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACS since AFAC 96-5

Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations since 2000-02 regarding quick closeout procedures

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at  http://www.safaq.hq.af.mil/contracting/policy/das_pol02.cfm
02-C-01 Award Term Contract Arrangements dated 06 Mar 02, SAF/AQC has released guidance on the use of award term contract arrangements.   SAF/AQC and SAF/GCQ are working closely to develop AFFARS language that addresses the fiscal law aspects of award term.  In the interim, award term should be limited to ID/IQ contracts (not including contracts for A&AS services).  The memo outlines conditions for using award term in IDIQ contracts, and advises contracting officers to work closely with their local SJA and MAJCOM contracting staff when formulating acquisition strategies that include award term.  

Contracting Information Memos  

Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

11 Mar 02 Justification & Approval (J&A) - Applicability of Authority  
Letter requested personnel to place greater emphasis on writing clear, credible and complete J&As, put in terms layman’s can understand.  SAF has recently gotten a few J&As that were vague, confusing, or had inadequate discussion in the “Applicability of Authority” sections. 

AF/XP and SAF/AQ Memo, Review of A-76 Cost Comparisons, 11 Feb 02
It identifies the scope of SAF involvement via reviews, the timing and length of them, and where the reviews will take place (on-site or remote).  This policy affects all A-76 cost comparisons of 300 or more FTE positions that have not reached final cost comparison decision as of 11 Feb 02.   An interim change to AFI 38-203  is forthcoming to incorporate the Staff Assistance Visits (SAV) addressed in the memo.  Also note that the memo refers to the interim A-76 Acquisition Plan and Source Selection Authority changes made to the AFFARS via Contract Policy Memo (CPM) 01-C-07, dated 10 Sep 01 (refer to my 18 Sep 01 notification message).  This CPM was superseded by AFAC 96-5, dated 11 Jan 02 (refer to my 22 Jan 02 notification message), which formally incorporated the changes into the AFFARS.

The subject memo has been electronically released and can be accessed at http://www.safaq.hq.af.mil/contracting/newevents/pdf/ReviewofA76.pdf
Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  

Enduring Freedom Policy Section on the SAF Homepage

Enduring Freedom Memo EF-01-04, GPC Convenience Check Threshold for Operation ENDURING FREEDOM, 14 Feb 2002
Expands the authority to use GPC “convenience checks” for transactions up to $10,000 in support of contingencies declared by the Secretary of Defense.   This is limited to warranted contracting officers making purchases outside the US as defined in DFARS 213.301(1).

http://www.safaq.hq.af.mil/contracting/toolkit/appendixcc.cfm
Acquisition and Management Memos

Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 


NEW:  SAF/AQ What’s New Site Summary 

Sign-up for automatic updates too!

http://www.safaq.hq.af.mil/contracting/newevents/March2002.html
27 Mar 2002 Acquisition of Technical Data for Commercial Items was issued as a result of an Air Force “Eagle Look” report on Contract Data Requirements and serves to correct a mistaken belief that the FAR prohibits purchase of technical data for commercial items.

  pdf version [image: image2.png]



  word version [image: image3.png]





30 Mar 2002 Contractor Performance Assessment Reporting System (CPARS) and Past Performance Information Evaluation Requirements
The Principal Deputy Assistant Secretary (Acquisition and Management) signed a memo on 28 Mar 01 mandating the Air Force's use of the Navy's CPARS paperless automated system to meet the mandatory past performance information collection requirements. This memo also supersedes Contracting Policy Memo 98-C-05, Past Performance Information (PPI) Collection Requirements of 10 Apr 98. 

  pdf version [image: image4.png]



  word version
http://www.safaq.hq.af.mil/contracting/newevents/April2001.html
1 Apr 2002
Spring Contracting Conference Briefings
AFSPCFARS

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes since AFSPC FAR Supplement AFSPCAC 2000-02 dated 1 Oct 2001 with effective date of 1 Oct 2001.
AFSPC Information (Policy) Letters  

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new policy letters since INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  

Contractor Personnel in the Hartinger Building – Space Needs to Be Considered

Although not a Contracting Information Letter, Contracting Officers should be aware of a new letter issued by the AFSPC Director of Staff regarding and occupancy of space in the Hartinger Building by contractor personnel. The letter is attached in PDF format.  Col Wenzel, Director of Staff provided the following recommendations for routing requests that you may share with your customers:  “Recommend you use a staff summary sheet as the vehicle to forward your statement of justification to the CV.  Routing should be director to DS (coord) to CV (approv).  An attachment should be the Statement of Work (SOW) which is proposing (offering) building space to contractors, with the applicable portions highlighted in some manner.  The SSS should objectively point out how many people and why contractors must perform their tasks in the Hartinger Building.  Some examples of possible reasons for contractor space might be the contractor requires (a) continuing access to government systems/infrastructure to perform the effort, (b) access to government information that we cannot provide to the contractor other than in this building for some specified reason, or (c) constant, day-to-day, face-to-face, interaction with government personnel is absolutely required to perform the effort (i.e. telephones and e-mail will not work).  Sufficient details must be provided in order for AFSPC/CV to approve mission essentiality.   NOTE:  The mere fact that AFSPC has provided space in the past is not sufficient justification to meet the "mission essential" threshold.  Approved packages will be returned to the POC who will then forward a copy of the approval to the Contracting Officer for action.  Disapproved packages will be returned to the director for modification and submission to the Contracting Officer for action excluding the offer of floor space for contractors.”

 
[image: image5.wmf]Hartinger Building 
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AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

Issued to local policy folks in the squadron for inclusion in the AFSPC Tool Suite were the following training packages: 


Risk vs Mission Capability training that takes a team through a comparison how risk and color are used for evaluation of a contractor’s proposal.  The training involves a mission to take a package from the rim of the Grand Canyon to the bottom.


HQ Review Slides which guide from acquisition planning through contract award complete with links inside the training to other AFSPC training materials.


Acquisition Plan Checklist provides an intuitive approach to construction of an Acquisition Plan.


Section L & M Checklist provides an intuitive approach to the development of the Information for Offerors and Evaluation sections of the RFP. 

Congressional Notification, DD 1279 Report, IAW DFARS 205.303 on GSA Orders Issued Against Federal Supply Schedules That Exceed $5M: 

The following was shared from 21 CONs, SAF/LLP, Mr. Rob Conallon, at DSN 227-7950, advised that when it comes to GSA delivery orders over $5M reporting is not required.  He advised that since first, the GSA FSS is not an AF ordering mechanism, and second, orders against existing contracts are exempt from reporting, that we are NOT required to report individual orders issued against GSA FSS’s (exceeding $5M). Rob further stated since GSA awards the original contract, it is their responsibility to comply with FAR 5.303 and their GSA supplements.

MISCELLANEOUS 

Website for DAU site - Program Mgmt Community of Practice PMCoP  Website includes numerous hyperlinks, tools and publications of interest to the acquisition community. 

House passes contractor telecommuting bill
From National Journal's Technology Daily 

House lawmakers on Wednesday overwhelming approved a measure to enable employees of contractors who work for federal agencies to begin telecommuting. 

With a vote of 421 to 0, the House approved H.R. 3924, which would allow contract employees to begin working from home, so long as their job poses no risk to national security. 

The bill also prohibits federal agencies from refusing to hire federal contractors because their employees work from home. 

Full story: http://www.govexec.com/dailyfed/0302/032002td3.htm 

Ticket Fees for Travel Services Increase for Many
Travel agents have historically received commissions from air carriers when tickets are sold to travelers.  Over the last six years, the airlines have steadily reduced those commissions.  There are eight air carriers participating in the GSA City Pairs Program (official government travel) that have eliminated commissions as of 25 Mar 02.  Those carriers are:  Delta, America Trans Air, America West, American, Continental, Northwest, United, and US Airways.  Several bases have already experienced an increase in the ticket fee changed for services as a result of the elimination of this revenue from commissions.  

Service Contracting

▪GAO has published a report entitled “Best Practices: Taking a Strategic Approach Could Improve DOD’s Acquisition of Services” (GAO-02-230, 18 Jan 02).   The premise of this document is that DOD should take a feather from industry’s hat by taking a more strategic approach in contracting for services.  GAO cited four necessary principles: (1) securing the commitment of top leaders and providing clear goals and targets; (2) identifying the amount spent for services, the nature of the services provided and by whom, and opportunities for reduced costs, improved service levels, and improved management of service providers; (3) creation of a support structure, with organizations responsible for coordinating and managing service purchases, additional integrated team-based sourcing processes, and commodity/service experts; and (4) sustaining change by establishing clear communications lines and using metrics to demonstrate the value of new processes.   

▪GSA has initiated a virtual guide entitled “Seven Steps to Performance-Based Services Acquisition” the purpose of which is to “make the subject of performance-based acquisition accessible and logical for all.”  These seven steps are: (1) establish an integrated solutions team; (2) describe the problem that needs solving; (3) examine private-sector and public-sector solutions; (4) develop a Performance Work Statement or Statement of Objectives; (5) decide how to measure and manage performance; (6) select the right contractor; and (7) manage performance.  For each of these, the guide contains sub-steps and case studies, references to tasks, features and best practices, and links to other web sites.  While the concept of performance-based contracting has been around for some time, the wealth of information provided with this new tool promises to make the concept more of a reality.  The guide may be found at http://oamweb.osec.doc.gov/pbsc/index.html.  

Minor Construction Threshold Increase!

OSD Raised the Minor construction threshold from $500,000 to $750,000 for projects funded on or after 1 Oct 2001 – all funded prior to 1 Oct 2001 fall under the $500,000 threshold.

PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

Lack of advanced planning or circumstances  B-289707 Bannum, Inc.,  March 14, 2002 Protest that urgent need for halfway-house services was a result of lack of agency advance planning is denied where agency engaged in planning by attempting to procure the required services 18 months ago but plans were disrupted and failed to achieve the expected results.

Wage Conformance under prior service contracts  B-289660; B-289660.2, Instrument Control Service, Inc.; Science & Management Resources, Inc., April 15, 20021.  Agency is not required to include in a solicitation a wage conformance from the prior service contract for employee classes not included in the applicable Service Contract Act wage determination.  Also included in the protest was discussion of a solicitation requirement that items be calibrated within 5 workdays.  The contractor claimed it was unnecessary and unattainable -- GAO found that where the agency has reasonably explained its need for the requirement and why it is not unattainable, and the protesters have not shown the requirement is unnecessary or unattainable.

Relevancy is up to the agency and past performance doesn’t require a review of all performance  B-289579, The Standard Register Company, March 5, 2002  Focus of this case was the fact that prior contracts on which protester experienced performance problems performed at facilities different from the one to be used for current contract did not preclude agency from considering the contracts in finding protester nonresponsible. In view of this relatively short delivery schedule required, the information regarding Standard's poor record producing these same items and its late deliveries of other printed materials was unquestionably relevant to the determination of its responsibility, and supported the agency's negative finding. In our view, Standard's poor performance provided a reasonable basis for the contracting officer's nonresponsibility determination.   Standard Register suggests that the agency should have examined its entire performance record at all of its more than 30 facilities. However, agencies are not required to investigate a firm's entire performance record; rather, it is the bidder's duty to establish that it is a responsible prospective contractor.

A-76 Cost Comparison and estimation of costs B-287273.2, Del-Jen, Inc., 22 Jan 02 The Air Force did not fare well in the protest of involving a cost comparison for civil engineering services at Hanscom AFB.  Contrary to its finding in NVT, the GAO found that the Air Force had included an excessive number of contract administrators in its estimate, as well as inflating the necessary GS levels of these employees.  The Air Force was advised to review its contract administration costs and then re-accomplish the cost comparison.

Past Performance relevancy requires evaluation of real work not just award of a contract to do the work Agency's past performance evaluation of awardee, based solely on a supply contract that the awardee had yet to perform, lacks a reasonable basis and is inconsistent with the solicitation, which required vendors to identify three "completed" contracts for the past performance evaluation.  GAO sustained the protest. 

Competitive Range Determination needs to be fairly determined B-289453, Kathryn Huddleston and Associates, Ltd., March 11, 2002 In a procurement under simplified acquisition procedures where the agency elected to establish a competitive range and conduct discussions, the agency improperly excluded the protester's low-priced quote from the competitive range and conducted discussions with only the awardee, where the protester's and awardee's quotes failed to satisfy the same solicitation requirements and the record did not support the agency's determination that the protester would not have had a realistic chance of receiving award if it had been afforded discussions.

Reasonable basis for adjusting or not adjusting most probable costs  B-289401 MPRI, Inc. February 20, 2002 Protest that agency improperly failed to consider awardee's lower proposed fringe benefits in determining whether price proposal reflected management plan proposal to hire incumbent employees, is denied where source selection authority was aware of protester's higher fringe benefits and reasonably concluded that difference was not significant because awardee's overall proposed compensation, while lower than protester's, was comparable. 

Teams do not have discuss prices, even if “high”, when they are not excessive or unreasonable B-289305, Uniband, Inc., February 8, 2002 Agency conducted meaningful discussions where it brought its principal concerns about the protester's quote to the protester's attention; the agency was not required to inform the protester that its proposed price was high relative to the awardee's where the agency did not consider the protester's proposed price excessive or unreasonable.

Use of ADR outcome prediction and case where protest costs are paid B-289044.3, National Opinion Research Center—Costs, March 6, 2002  General Accounting Office recommends that protester be reimbursed the reasonable costs of filing and pursuing protest challenging contracting agency's evaluation and selection process where the agency unduly delayed taking corrective action in response to protest which was clearly meritorious. (The standard for cost reimbursement of the protest expenses is presumed to have been met, absent persuasive evidence to the contrary, where the agency corrective action is taken in response to "outcome prediction" alternative dispute resolution conducted by GAO attorney after the agency report has been filed.)
Other things on the legal front: 

Court of Federal Claims website:  http://www.uscfc.uscourts.gov/
The A-12 lives on… US Court of Federal Claims dealt a blow to General Dynamics and McDonnell Douglas (now part of Boeing) relative the A-12 aircraft termination for default action undertaken Jan 7, 1991 (terminated by then Sec of Defense Richard Cheney) and the recovery of $2.6 billion in termination costs.  The court reverses an earlier ruling and now the A-12 issue will head to the US Court of Appeals.  Who knows what will happen now...

Subject: Goodbye to "Well-Nigh Irrefragable Proof" ?  -- Refining the Standard for Proving Government Bad Faith

One of the foundations of government contract law has been that it takes something called "well-nigh irrefragable proof" to show that a Government employee acted in bad faith.  But perhaps not anymore!  On 26 Feb 02, the U.S. Court of Appeals for the Federal Circuit issued a decision clarifying the standard that courts should use in evaluating claims of bad faith advanced by government contractors.  In Am-Pro Protective Agency v. United States, 01-5077 (Fed. Cir. 2002), the Federal Circuit reviewed a claim by Am-Pro Protective Agency, a security firm, which alleged that Department of State officials acted in bad faith in connection with a 1989 guard services contract awarded to Am-Pro, and that Am-Pro's release of certain claims under that contract was procured by duress.  Am-Pro eventually filed suit, and the Court of Federal Claims (COFC) dismissed the case, in part, on the basis that Am-Pro failed to

present sufficient evidence to overcome the presumption that government

officials act in good faith.  In reviewing the COFC decision, the Federal Circuit took the opportunity to elaborate on the burden of proof applicable to such contractor claims of bad faith.  The court noted that in previous decisions, language regarding the need for "well-nigh irrefragable" proof had been used to describe the quality of evidence needed to overcome the good faith presumption.  At the same time, the court pointed out; there also were decisions in which the Court of Claims (the Federal Circuit's predecessor) used the phrase "clear evidence" in referring to the nature of the proof that must be supplied by a contractor alleging that government officials acted in bad faith.  The court

noted that use of these differing descriptions may have caused confusion, and it sought to clarify the issue.  After reviewing the three traditional standards of proof utilized within the American judicial system, (preponderance of the evidence, clear and convincing evidence, and proof beyond a reasonable doubt), the court concluded that the standard of "clear and convincing evidence" was applicable to contractors alleging that government officials have acted in bad faith.  Quoting from an earlier Federal Circuit decision, the court stated that clear and convincing evidence "has been described as evidence which produces in the mind of the trier of fact an abiding conviction that the truth of a factual contention is highly probable."  Using this standard, the court affirmed the COFC's dismissal of Am-Pro's claims, holding that the affidavit submitted by Am-Pro

regarding the government's actions did not provide the clear and convincing evidence 

(Extracted from Fried Frank Contracts Alert dated 31 March 2002)  FFHS&J Government Contracts Practice Group
Federal Circuit  Finds that Legal Defense Fees are Allowable if Contractor can Show the Lawsuit Generating the Fees had "Very Little  Likelihood of Success on the Merits"

On March 15, 2002, the Court of Appeals for the Federal Circuit ruled that legal defense costs, including the costs for reimbursement of plaintiffs’ legal fees incurred by a contractor in connection with a shareholder derivative lawsuit (which related to allegations of fraudulent conduct) may be allowed if the contractor is able to show that the allegations had "very little likelihood of success on the merits."  Boeing North American Inc. v. Roche, Fed. Cir., No. 01-1011, March 15, 2002.  In reaching this holding, the Federal Circuit reversed the Armed Services Board of Contract Appeals, which had followed the Federal Circuit's earlier decision in Caldera v. Northrop Worldwide Aircraft Services Inc., 192 F.3d 962 (1999) to conclude that the costs were unallowable because there could be "no benefit to the Government in a contractor's defense of a third party lawsuit in which the contractor's prior violation of federal laws and regulations were an integral element of the third party allegations."  See News Brief 99-9-6 and 97-7-5.

(Extracted from Fried Frank Contracts Alert dated 31 March 2002)  FFHS&J Government Contracts Practice Group
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SUBJECT: Internal Controls for the Purchase Card Program

A growing number of reports from the audit community point to incidences of poor
interual management controls in place at Department of Defensc (DoD) activitics that use
the government-wide purchase card program. While the auditors note that policies and
procedures at departmental and DoD Component level are adequate, they continue to
identify major findings at field locations. These findings include: (1) inadequate initial
or refresher training for cardholders and approving officials, (2) excessive spans of
control that place too many cardholders under a single approving official, (3) a failure of
approving officials to review cardholder invoices fully prior to certifying invoices for
payment, (4) payment delinquencies, and (5) insutficient accountability over goods and
services purchased, especially valuable or easily pilferable goods such as personal data

assistants.

The purchase card program was established as a corerstone of DoD acquisition
reform because it offers a streamlined, cost-saving method to buy needed goods valued at
or below the micropurchase threshold. The cards also may be used as a method of

FEDERAL RECYCLING PROGRAM " PRINTED ON RECYCLED PAPER
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vendor payment by contracting officers and others with dele gated procurement authority.
As with any tool, however, purchase cards must be employed judiciously and with
appropriate management controls to preclude fraud, waste, and abuse.

Effective management controls are required by the “Fedcral Managers’ Financial
Integrity Act of 1982” (which is codified in Title 31, United States Code, section 3512)
and implemented by DoD Directive 5010.38 and DoD Instruction 5010.40. Within this
context, and relative (o the purchase card program, the Fiscal Year 2001 Staternent of
Assurance of one Military Department noted (hal; “These weak internal controls have
resulted in lost, stolen, missing, or misused government property, potentially abusive use
of purchase cards, and payment of unauthorized and potentially fraudulent charges.”

Use of the purchase card shall be in accordance with the Federal Acquisition
Regulation, Part 13; the Defense Federal Acquisition Regulation Supplement, Part 213;
the General Services Administration (GSA) SmartPay contract; and DoD and Component
instructions and policy guidance. In particular, the purchase card shall only be used for
authorized U.S. Government purchases. Intentional use of the purchase card for other
than official government business is a very scrious matter that directly affects public
confidence in the Department. Commanders and managers at all levels are responsible
for maintaining adequate internal review programs. Commanders and managers at all
levels are also responsible for nvestigating alleged cases of purchase card fraud or abuse,
and for taking appropriate corrective and disciplinary action whenever cardhoiders or
approving officials are determined to have violated the rules and regulations governing
the usc of purchase cards.

The contacts for this memorandum are Ms. Melissa Rider, Office of the Under
Secretary of Defense (Acquisition, Technology and Logistics), who may be reached at
(703) 695-1098, or by e-mail at: Melissa.rider@osd.mil, or Mr. Tom Hafer, Office of the
Under Secretary of Defense (Comptroller), who may be reached at (703) 602-0116, or by
e-mail at: hafert@osd.pentagon.mil.

Dov S. Zakheim E. C. Aldridge, Jr.
Under Secretary of Defense Under Secrctary of Defense for
(Comptroller) Acquisition, Technology and Logistics
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