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Contracting Policy Bulletin
HQ AFSPC/LGCP May 2002

HQ AFSPC/LGCP’s monthly Contracting Policy Bulletin lists the latest updates to the FAR and FAR Supplements.  In each issue the changes since the previous issue are highlighted.   (For those reading this in Word 7.0, all policy available on the Internet is hyperlinked directly to the web site where it is located.  Just click on the blue text.)  Comments or recommendations regarding this Bulletin may be directed to Ms. Suzanne Snyder, e-mail: suzanne.snyder@peterson.af.mil or DSN 692-5498.

Current and past policy bulletins are posted on the HQ AFSPC/LGC Home Page (http://www.peterson.af.mil/hqafspc/contracting/).
Headlines

Acquisition Plans Requirement for Service Contracts Implementing Performance-Based Contracting (FAC 2001-07 Item I) 

Changes to Profit Policy (DFARS Change Notice 2002046) 

NAFTA Procurement Threshold changes from $54,372 to $56,190 (DFARS Change Notice 2002046) 

Competition Requirements for Purchases from a Required Source (DFARS Change Notice 2002046) 

DFARS policy on the Balance of Payments Program to replace eliminated FAR policy (FAC 2001-07 Item II and DFARS Change Notice 2002046) 

There is only one CINC and that is POTUS   (Other DOD Related Happenings)
GSA FSS Delivery Orders and Small Business Set-Aside Decisions and Determination of Business Size for MAS contracts (Miscellaneous) 

FAR

One FAC has been issued since the last Bulletin:  FAC 2001-07.  The following tables and summaries are provided.  For more information on a specific item you may find the entire FAC at one of the following locations:

FAR FACs  (Available at http://farsite.hill.af.mil/regst1.htm#FAC) or http://www.arnet.gov/far
FAC 2001-07 

All items are final rules and effective 15 May 2002
Item I—Preference for Performance-Based Contracting (FAR Case 2000–307) This final rule converts the interim rule published as Item I of FAC 97–25, May 2, 2001, to a final rule with an amendment at FAR 7.105.  The rule implements Section 821 of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001

(Pub. L. 106–398). The rule affects contracting officers that buy services by explicitly establishing a preference for performance-based contracts or task orders. The final rule changed the interim rule by adding a requirement to the acquisition plan to provide specific rationale if a performance-based contract is not used or if a performance-based contract for services is contemplated on other than a firm-fixed price basis.

Guidance for performance-based contracting is available at the following

websites: http://www.arnet.gov/Library/ OFPP/BestPractices/, http://oamweb.osec.doc.gov/pbsc/index.html,or http://www.gsa.gov/Portal/content/pubs-content.jsp? content OID =119969&contentType = 1008&PMVP =1.

Item II—Revisions to Balance of Payments Program (FAR Case 1999–616) This final rule amends the FAR by removing Subpart 25.3, Balance of Payments Program, and making conforming changes to FAR Parts 13, 25, and 52. The FAR no longer requires contracting officers to use balance of payments procedures to evaluate foreign offers when acquiring supplies for use outside the United States that are valued at more than $100,000, but not more than $186,000, or when awarding a construction contract to be performed outside the United States and valued at less than $6,909,500. However, the Balance of Payments Program will be continued in the Department of Defense, and a Defense Federal Acquisition Regulation Supplement rule is being processed for this purpose. 

Item III—European Union Trade Sanctions (FAR Case 2001–002) This final rule revises FAR 25.1103(c)(2)(i) to specifically exclude solicitations issued and contracts awarded by DoD from the clause prescription for the use of FAR clauses 52.225–15, Sanctioned European Union Country End Products, and 52.225–16, Sanctioned European Union Country Services. This rule is a clarification of existing policy. DoD contracting officers must ensure that the clauses implementing European Union trade sanctions are not included in DoD solicitations and contracts.

Item IV—Technical Amendments These amendments update sections and make editorial changes at FAR 12.301, 52.214–20, and 52.244–2.

	List of Proposed Rules Open for Public Comment 

	Subject
	FAR Case
	Pub. Date
	Closing Date
	

	Compensation Cost Principle
	2001-008
	04/23/2002
	06/24/02


	

	Training and Education Cost Principle
	2001-021
	05/15/2002
	07/15/02
	


Proposed Rule 2001-008 Compensation Cost   Specifically, the proposed rule revises FAR 31.205–6 by—1. Adding a definition for ‘‘compensation for personal  services’’; 2. Removing as unnecessary the listing of examples of specific types of compensation currently located at FAR 31.205–6(a); 3.;  Clarifying and moving the current FAR 31.205-6(b)(2)(i) to a new paragraph FAR 31.205–6(a)(6), and expanding the new paragraph to cover members of ‘‘limited liabilities companies’’; 4. Revising paragraph (b) to consolidate all reasonableness provisions, including those dealing with labor-management agreements currently addressed at FAR 31.205–6(c); 5. Deleting the language that places the burden of demonstrating reasonableness on the contractor, currently found in FAR 31.205–6(b)(1) because it is redundant of language currently found in FAR 31.201–3(a); 6 Adding a paragraph entitled ‘‘Backpay’’ to improve clarity, and to emphasize that backpay for underpaid work is the only allowable retroactive adjustment, except as may be specifically listed in the paragraph; and 7. Making other changes to clarify, improve the structure, and remove redundancies throughout the cost principle.

Proposed Rule 2002-021, Training and Education Cost Principle Currently, FAR 31.205–44, Training and education costs, is somewhat restrictive in that the cost principle.  In addition to other changes, this rule proposes  to eliminate the current or future job relationship requirement since the associated costs represent minimal risk to the Government; and the standard is difficult to enforce, and counter to Government initiatives supporting upward mobility, job retraining, and educational advancement. The proposed rule makes the costs associated with training and education generally allowable, subject to five public policy exceptions that are retained from the current cost principle. Except for these five expressly unallowable cost exceptions, the reasonableness of specific contractor training and education costs can best be assessed by reference to FAR 31.201–3, Determining reasonableness.

Recently Closed on 20 May:

Proposed Rule 2001-015, Prohibited Sources, proposal to amend the FAR to implement Executive Order 13192 Lifting and Modifying Measure With Respect to the Federal Republic of Yugoslavia (Serbia and Montenegro) and other regulations of the Department of the Treasury that enforce economic sanctions imposed by the President.

Proposed Rule 2000-09 Contract Terms and Conditions Required to Implement Statue or Executive Order - - Commercial Items proposal to update the clause regarding contract terms and conditions required to implement statutes or Executive orders.  In particular the CO now has the option to select 52.219-6 Notice of Total Small Business Set-Aside (Jul 1996) 

Proposed Rule 2001-029 Miscellaneous Cost Principles proposal to delete
the cost principle concerning transportation costs, and to revise the cost principles concerning cost of money, other business expenses, and deferred research and development costs.  (The allocation statement for transportation is already addressed at FAR 31.201–4, 31.202, and 31.203.)

Office of Federal Procurement Policy (OFPP) 

(Available at http://www.arnet.gov/Library/OFPP/PolicyLetters/
No new memos since 99-1 Small Business Procurement Goals

Department of Defense 

One DFARS Change Notice has been issued since the last Bulletin: DCN 2002046.  The following tables and summaries are provided.  For more information on a specific item you may find the entire Change at one of the following locations:

DFARS Change Notices (replaced DACs and Departmental Letters) 

(Available at http://www.acq.osd.mil/dp/dars/dfars/changes.htm)

DFARS Change Notice 2002046

DoD published 1 proposed, 2 interim, and 4 final DFARS rules in the Federal Register on April 26, 2002. The interim and final rules apply to solicitations issued on or after April 26, 2002, except as otherwise permitted by FAR 1.108(d). The proposed and interim rules solicit public comments, which are due by June 25, 2002. A summary of each rule follows:

Final Rules

Changes to Profit Policy (DFARS Case 2000-D018) 

This final rule amends profit policy to reduce the emphasis on facilities investment, add general and administrative expense to the cost base used in determining profit objectives, increase emphasis on performance risk, and encourage contractor cost efficiency.  Affected subparts/sections: Part 215 Table of Contents; 215.4 

The Federal Register notice for this rule is available here. A Microsoft Word format document showing all additions and deletions made by this rule is here.

Balance of Payments Program (DFARS Case 2000-D020) 
This final rule adds DFARS policy on the Balance of Payments Program to replace FAR policy on this subject that is being eliminated. The Balance of Payments Program provides a preference for the acquisition of domestic supplies and construction materials for use outside the United States.  Affected subparts/sections: DFARS Table of Contents; Part 225 Table of Contents; 225.0; 225.3; 225.11; 225.75; Part 252 Table of Contents; 252.225

The Federal Register notice for this rule is available here. A Microsoft Word format document showing all additions and deletions made by this rule is here.

 

NAFTA Procurement Threshold (DFARS Case 2002-D007) 

This final rule implements the determination of the U.S. Trade Representative to increase the dollar threshold for application of the North American Free Trade Agreement to procurement of supplies from Mexico, from $54,372 to $56,190.

Affected subparts/sections: 225.11

The Federal Register notice for this rule is available here. A Microsoft Word format document showing all additions and deletions made by this rule is here.

Research and Development Streamlined Contracting Procedures (DFARS Case 2001-D002) 

This final rule eliminates the requirement for posting of solicitations at the Research and Development Streamlined Solicitation/Contract website. Posting of solicitations at this website is no longer necessary, because contracting activities now make proposed contract actions available to the public through the Governmentwide point of entry (FedBizOpps). Affected subparts/sections: 235.70

The Federal Register notice for this rule is available here. A Microsoft Word format document showing all additions and deletions made by this rule is here.

Interim Rules

Competition Requirements for Purchases from a Required Source (DFARS Case 2002-D003)  DoD has issued an interim rule amending the Defense Federal Acquisition Regulation Supplement (DFARS) to implement Section 811 of the Fiscal Year 2002 National Defense Authorization Act. Section 811 requires DoD to conduct market research before purchasing a product listed in the Federal Prison Industries (FPI) catalog, to determine whether the FPI product is comparable in price, quality, and time of delivery to products available from the private sector.  Specifically it states that if the FPI product is comparable, follow the policy at FAR 8.602(a).  But if the FPI product is not comparable-- Use competitive procedures to acquire the product; and consider a timely offer from FPI for award in accordance with the specifications and evaluation factors in the solicitation. The rule includes exceptions as follows:  FPI clearances also are not required-- For orders of listed items totaling $250 or less that require delivery within 10 days; or IF market research shows that the FPI product is not comparable to products available from the private sector that best meet the Government's needs in terms of price, quality, and time of delivery.  See the Federal Register notice and line-in/line-out.

Codification and Modification of Berry Amendment (DFARS Case 2002-D002)

The rule updates statutory references in the DFARS text, and clarifies the DFARS text by specifying that-- The domestic source requirements apply to listed items acquired either as end products or as components of end products;

For foods manufactured or processed in the United States, an exception to the domestic source requirement applies regardless of where the foods (and any component) were grown or produced; and the clause at 252.225-7012, Preference for Certain Domestic Commodities, does not apply to end products incidentally incorporating minor amounts of cotton, other natural fibers, or wool.

See the Federal Register notice and line-in/line-out.

Proposed Rules for Comment:  This includes the new proposed rule and those still open for comment under DFARS Change Notice 20020314

Note, a new on-line process is being tested to file comments electronically at http://emissary.acqu.osd.mil  

	DFARS Case Number
	Title 
	Date 
Published
	Federal Register 
Cite
	Line-in Line-out
	Date Public 
Comment Period 
Ends

	2002-D005
	Foreign Military Sales Customer Involvement 


	April 26, 2002
	Federal Register notice
	line-in/line-out
	June 25, 2002


Restriction on Contingent Fees for Foreign Military Sales—Commercial Items (DFARS Case 2000-D029) This rule proposes to remove a clause from the list of clauses included in contracts for commercial items to implement statutes or Executive orders. The clause proposed for removal pertains to restrictions on contingent fees for foreign military sales and is not required by statute or Executive order. 

Partnership Agreement Between DoD and the Small Business Administration (DFARS Case 2001-D016)  Partnership Agreement (PA) dated February 1, 2002, between the Small Business Administration (SBA) and the Department of Defense (DoD), extends the SBA delegation to the Under Secretary of Defense (Acquisition, Technology, and Logistics) its authority to enter into 8(a) prime contracts, and its authority under 8(a)(1)(B) of the Small Business Act to award the performance of those contracts to eligible 8(a) Program participants.  

Performance of Security Functions (DFARS Case 2001-D018) This interim rule provides exemptions to the DFARS limitation on contracting for firefighting or security-guard functions when the effort is in support of efforts dealing with Operation Enduring Freedom (or during the period 180 days thereafter).
Foreign Military Sales Customer Involvement (DFARS Case 2002-D005) In this interim rule DoD is proposing to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to add policy regarding the participation of foreign military sales (FMS) customers in the development of contracts that DoD awards on their behalf. The objective is to provide FMS customers with more visibility into the contract pricing and award process.

DoD Class Deviations  (Available at  http://www.acq.osd.mil/dp/dars/classdev.html ) 

No new class deviations since CD 2002-O0003, Interest Costs dated April 15, 2002 pertaining to utilities privatization.

Other Director of Defense Procurement Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/ddp_memo.cfm)

No new memos since Purchases from Federal Prison Industries (Implementation of NDAA Section 811) 4 Mar 2002
Other DOD Related Happenings 

Insight into the DAR Council   Ever wonder what is happening at the DAR Council?  Want to know what changes are coming to the DFARS before they are released?  Check of the DAR Council Activity reports available on the DLA Regulations Web Page at

  http://www.dla.mil/j-3/j-336/logisticspolicy/DARcouncil.htm  

Among the up and coming things is a final rule being drafted on Enterprise Software Agreements – DAR Case 2000-D023 which will be added to the DFARS soon at subpart 208.74

There is only one CINC and that is POTUS:   
The following information is provided concerning the recent Secretary of Defense oral guidance concerning the use of the terms "commander in chief" and "CINC."

During top-level reviews of the recently approved Unified Command Plan

(UCP), the Secretary of Defense personally noted that the terms "commander in chief" and "CINC" were applied incorrectly to the commanders of the combatant commands. In the Secretary Of Defense's own words to the Chairman of the Joint Chiefs of Staff's deputy legal counsel, Colonel Peter N. Carey; there is "only one CINC under the Constitution and law, and that is POTUS (the President of the United States)."  The Secretary of Defense directed that all references to "CINCs" (to include their titles) be changed in the UCP to "combatant commanders." The Secretary of Defense also directed that in the 10 USC 601 Senate confirmation process all "CINC" titles would be changed to "Commander, United States XXXXX Command." Although there is no written confirmation of this terminology guidance, Colonel Carey's office has forwarded to the Secretary of Defense a written request for such guidance, but is unsure when and if such guidance will be forthcoming.

The joint community as a whole should use the terms "combatant commander" and "combatant command" vice "commander in chief" or "CINC" in all communications.

Air Force

AFFARS AFACS  (Available at http://farsite.hill.af.mil/regst1.htm#AFAC)

No new AFACS since AFAC 96-5 --- The rewritten AFFARS is no due in June…stay tuned!

Air Force Class Deviations (Available at http://www.safaq.hq.af.mil/contracting/policy/afcd_pol.cfm)

No new deviations have been issued this FY

Contracting Policy Memos 

 Deputy Assistant Secretary (Contracting) Policy 

 (Available at  http://www.safaq.hq.af.mil/contracting/policy/das_pol02.cfm
No new memos since 02-C-01 Award Term Contract Arrangements dated 06 Mar 02, SAF/AQC has released guidance on the use of award term contract arrangements.   SAF/AQC and SAF/GCQ are working closely to develop AFFARS language that addresses the fiscal law aspects of award term.  In the interim, award term should be limited to ID/IQ contracts (not including contracts for A&AS services).  The memo outlines conditions for using award term in IDIQ contracts, and advises contracting officers to work closely with their local SJA and MAJCOM contracting staff when formulating acquisition strategies that include award term.  

Contracting Information Memos  
Deputy Assistant Secretary (Contracting) Information (Available at http://www.safaq.hq.af.mil/contracting/policy/das_info.cfm)

No new letters this month.  Recent letters were: 
11 Mar 02 Justification & Approval (J&A) - Applicability of Authority and 
11 Feb 02 AF/XP and SAF/AQ Memo, Review of A-76 Cost Comparisons 
Contracting Related Memos 

Contracting Related Memos Available at http://www.safaq.hq.af.mil/contracting/policy/conrelatedmemo.cfm
No new memos since Public Vouchers, 02 Oct 2001  

Enduring Freedom Policy Section on the SAF Homepage

No new Enduring Freedom Memo since EF-01-04, GPC Convenience Check Threshold for Operation ENDURING FREEDOM, 14 Feb 2002
http://www.safaq.hq.af.mil/contracting/toolkit/appendixcc.cfm
Acquisition and Management Memos

Principal Deputy Assistant Secretary (Acquisition and Management) Memos (Available at http://www.safaq.hq.af.mil/contracting/policy/PDAS.html)

No new memos since Importance of Contractor Performance Evaluations in Source Selections issued 23 Aug 01. 

SAF/AQ What’s New Site Summary 

Sign-up for automatic updates too at:  

 http://www.safaq.hq.af.mil/contracting/newevents/May2002.html
24 May 
The Air Force revised its CPARS Guide to change the AFMC reviewing official, and clarify the Alternate Disputes coverage to encourage timely resolution of issues, but not mandate how an issue is resolved (para. 7.2.4, A2.23.1, and A3.22)..   The following change was also made to language about ADR and past performance (text deleted)  “Absent evidence of abuse of the contract disputes process, Contracting agencies should not lower an offeror’s past performance evaluation based solely on its having filed claims under the Contract Disputes Act or bid protests under the Competition in Contracting Act.  Questions or comments may be directed to the ADR Advisory Team.  

  Air Force Contractor Performance Assessment Reporting System (CPARS) Guide 

17 May 
The AQC memo highlights the importance of accurate coding of FSC and Service codes in FedBizOps. It also asks we make this a training topic, wants us to review our training, and policy on contract coding and share any ideas for improvements. 

  AQC Memo -- Coding of FSC and Service Codes in FedBizOps 

3 May 
SAF/AQC memo announces the release of AQC's commercial metrics and other tools to track and help increase the number of commercial awards. 

  AF Commercial Metrics and Briefing [image: image1.png]



  attachment - AF Commercial Acquisition Implementation Plan [image: image2.png]



AFSPCFARS

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/afspcfars1.htm)



No changes since AFSPC FAR Supplement AFSPCAC 2000-02 dated 1 Oct 2001 with effective date of 1 Oct 2001.
AFSPC Information (Policy) Letters  

(Available at http://www.spacecom.af.mil/hqafspc/contracting/Policy/Documents/policy letters/policy letters.htm
No new policy letters since INFO LTR. 2002-03, Joint Civil Engineering and Contracting Guidance for Ensuring Construction and Architect-Engineer (A-E) Past Performance Evaluations are Accomplished.  

AFSPC LESSONS LEARNED  This section highlights important information that folks in AFSPC have learned – sometimes (read usually) the hard way!

A lesson for us:


After a staff member had trouble finding a checklist on the homepage we realized that may be the case for many more folks.  So, the button where checklists live is now renamed  "Training/Info/Checklist" with sub-buttons under for the specific areas.

Recent Reviews:

Getting Past the Quality of Performance:  Teams are still focusing too little on relevancy and initial evaluations coming for reviews are assigning confidence ratings as summaries of quality alone.  In many of our actions we will have only the highest quality performers so it is not surprising that “quality” doesn’t make the difference in awarding confidence ratings.  It is quality in association with the relevance of the work.  Some tips:

1.   Look at the functional areas that are to be performed and how they are covered, or not covered, in terms of relevancy of past work and to the proposed prime or sub that will do the work 

2.  Focus on by past efforts that are the most recent and if they are also relevant and the quality consistent, you won’t need to evaluate more projects that are not as relevant or recent to make a confidence determination

3.  Don’t forget the meat – discuss what it is that made projects more relevant than others within an offeror’s proposal and in comparison to another offerors

4.  Focus on the risk stuff – don’t spend lots of time dealing with performance on 1% of the effort that really will not determine contract success  -- keep perspective as to what really makes the difference 

PMR Preview


LGCP has completed many of the Program Management Reviews and trends are developing. These trends are consistent with the AF concerns (I’m not sure if that is good or bad!).  Here is a preview at the half-time mark in PMR reviews:


-- Pricing documentation weak and lacking support for clear understanding of how CO found price to be fair and reasonable 


-- Technical evaluations are weak and fail to discuss the use of skills and hours for service support  


-- J&As weak and focus more on what a good performer the sole source contactor is rather than clearly explaining why others would not be capable of performing and many fail to really explain under what authority the sole source is being pursued


-- Modifications are not executed citing the most appropriate authority (when there is a clause for an action, cite it – e.g. options)


-- Contract administration of construction efforts needs more attention


MISCELLANEOUS 

Small Business Handbook – a Great tool to use

The AF Small Business website will be changing over the coming months to provide a wealth of information and tools for training.  But we don’t want you to have to wait so check out the AFSPC Contracting Homepage link for Small Business and you will see a great, easy to read and understand handbook on the Small Business program.

Small Business
OMB Accelerates Effort to Open Federal Regulatory Process to Citizens and Small Businesses E-government initiative removes barriers to public comment; leads to higher quality rules.  See attached memo from OMB addresses its online rulemaking initiative -- one of the President's 24 E-Gov initiatives. This initiative is focused on creating a simple web-based tool for viewing and commenting on proposed regulations.  


[image: image3.emf]U:\My Documents\ OMB Rulemaking News 2002-27.pdf


Minor Construction Threshold Increase!

OSD Raised the Minor construction threshold from $500,000 to $750,000 for projects funded on or after 1 Oct 2001 – all funded prior to 1 Oct 2001 fall under the $500,000 threshold.  Here is a copy of the memo for those who asked


[image: image4.wmf]USAF ILE 
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GSA FSS and Set Asides

A recent case has generated a lot of attention and discussion of late about GSA schedules and set-aside determination.  The bottom-line is that we can set- aside GSA delivery orders for set-asides and that is confirmed by the General Counsel for SBA as well.  His comments appear at the end of this discussion.

For the complete story see the following:   SETA Corporation, No. 4477 (March 1, 2002)

Docket No. SIZ-2001-06-01-17; Federal Emergency Management Agency, No. 4477 (March 1, 2002) Docket No. SIZ-2001-06-04-18 at the website below.  A summary of the issues follows.
http://www.contracts.ogc.doc.gov/cld/rd/other/sba4477.txt
Issues

     Whether the Small Business Administration’s regulations governing the 8(a) program apply to a size determination issued in connection with procurement that is not procurement. 

     Whether a Request for Quotations issued under a Federal Supply Schedule or Multiple Award Schedule contract, with the intention of entering into a Blanket Purchase Agreement, which the procuring agency designates as a small business set-aside, is new small business set-aside procurement.

     When is the size of a challenged firm determined in a small business set-aside procurement issued as a Request for Quotations under a Federal Supply Schedule or Multiple Award Schedule contract?

Decision


The Administrative Judge concludes that this precedent answers definitively the issue of whether an RFQ issued under an FSS contract with a view to concluding a BPA is procurement.  Here, FEMA conducted a new procurement with an RFQ set aside for small business.  The firms which responded to the RFQ had to be eligible small businesses, as of their date the submitted their self-certifications.

SBA Comments

This decision was further supported with confirmation from SBA's office of general counsel that we can set aside schedule orders under GSA FSS.

The authority to set procurements aside for small business concerns is statutory, and in my view is not limited to "contracts."  15 USC 644(a) ("...any award or contract or any part thereof...").  While FAR 8.404 may provide that the "rule of two" requirements of FAR Part 19 do not apply to MAS orders, the FAR does not specifically address whether agencies may set MAS procurements aside for small business concerns, nor does it prohibit the practice. Pursuant to FAR 1.02-4, if it is in the best interest of the government, it can be done, in my opinion.  The fact is, many agencies are setting aside or otherwise restricting MAS competitions to small business concerns.

Kenneth Dodds

Office of General Counsel

U.S. Small Business Administration

tel: 202-619-1766

fax: 202-205-6873

kenneth.dodds@sba.gov
Other important information from this case… when is size determined?


 OHA held the date for determining size is the date of certification on the set-aside procurement, not the date the offeror self-certified for its MAS contract.

Report gives federal agencies poor grade for small business contracting 
By Kellie Lunney  (extracted from GovExec.com Today May 16, 2002 )

This makes the above article on use of set-asides with GSA schedules even more important for CO’s to take note of….
The federal government has not only not improved its track record in awarding jobs to small businesses over the last year, but its record is actually getting worse, according to a new report from Rep. Nydia Velázquez, D-N.Y. 

In her third annual scorecard on small business contracting, Velázquez gave the federal government a D for its efforts to award jobs to small businesses in 2001. Ten out of 21 agencies received a D or D-, while two-the Defense and Education departments-flunked altogether. The government earned a C- in small business contracting from Velázquez in the previous two scorecards, with five agencies receiving a D or D minus for their efforts. 

The Interior Department was the first and only agency to get an A on the scorecard released Wednesday. 

Full story: http://www.govexec.com/dailyfed/0502/051502m1.htm 

Need some Boning up on Bona Fide Need?

The following guidebook was developed at 21 CONs and contains several good links for additional information to help a CO make sure they comply with the rule “ A fiscal year appropriation may be obligated only to meet a legitimate, or bona fide, need arising in, or in some cases arising prior to but continuing to exist in, the fiscal year for which the appropriation was made.”
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Searching for Definition for Source Selection  -- it moved   FAC 2001-06 moved the definition to Part 2.101.  Which means legends for source selection information should identify both FAR 2.101 and 3.104.  Our training material is not updated yet (and we have not been returning packages) but this is what the FAR now says at 3.104-4 about the markings for source selection information:

. "Source Selection Information -- See FAR 2.101 and 3.104."
PROTEST SUMMARIES  Jump to this website and then click on case you would like to read (http://www.gao.gov/decisions/bidpro/bidpro.htm) for the most current protest cases.  Here is just a sample of recent cases.

A change that impacts technical acceptability is not a clarification eMind ,  B-289902, May 8, 2002   Under request for proposals (RFP) for off-the-shelf computer training courses, which advised offerors that for their proposals to be determined technically acceptable, they must meet or exceed all of the training course requirements listed in the RFP schedule, protester's submission of omitted course descriptions after the closing date for receipt of proposals was not an allowable clarification because the course descriptions were required to determine technical acceptability of the proposal.

Failure to submit certification with original proposal not basis for determining offeror non-responsive  A.I.A. Costruzioni S.P.A., B-289870, April 24, 2002.  Where solicitation did not convert Italian anti-mafia certification statement into technical evaluation consideration, certification was matter of responsibility that could be submitted any time prior to award, even though solicitation required that it be submitted with proposal; agency therefore properly determined that it should not have rejected low-priced offeror's proposal solely for failure to include certification with initial proposal and, after that firm furnished the statement, properly terminated protestor’s contract and made award to low-price offeror.

Reevaluation consistent with corrective action not improper TyeCom, Inc., B-287321.3; B-287321.4, April 29, 2002. Protest against proposal reevaluation is denied where the reevaluation was performed by the agency in response to, and consistent with, corrective action suggested during alternate dispute resolution conducted in conjunction with a predecessor protest of the same procurement to the General Accounting Office, and the protester has not provided any persuasive evidence that the reevaluation was improper or unreasonable.

Follow the directions A&D Fire Protection Inc., B-288852.2, May 2, 2002. An agency's selection of the higher-priced awardee based upon a cost/technical tradeoff was unsupported by the record, where the agency's tradeoff analysis was primarily based upon the agency's erroneous judgment that the awardee had offered an accelerated performance schedule (when in fact the awardee had promised only to perform the required contract schedule), which outweighed the protester's price advantage.

What can be discussed with whom and when Alatech Healthcare, LLC--Protest; Custom Services International, Inc.--,B-289134.3; B-289134.4, April 29, 2002.  1. Protest against agency's post-award corrective action that includes opportunity to revise cost proposals is denied where record shows that agency made change to requirements that will affect field of firms that may be able to meet agency's requirements.  2. Protest that agency was required under Federal Acquisition Regulation ß 15.507 to provide original awardee with information relating to unsuccessful offeror proposal prior to obtaining revised proposals is denied; regulation requires only that agency provide a successful offeror information relating to its own proposal in situations where the agency reopens an acquisition as a consequence of a protest.  3. Request for protest costs is denied where record shows that agency did not unduly delay implementation of corrective action proposed prior to submission of agency report.

Discussions must be fair DynCorp International LLC, B-289863;B-289863.2, May 13, 2002. DIGEST: 1. Protest is sustained where source selection authority discounted weaknesses in awardee's proposal identified by technical and cost evaluators, and record does not establish that her disagreement had a rational basis. 2. Protest that agency improperly assigned high performance risk rating to protester's proposal based on potential cost growth, while not assigning a similar rating to awardee's proposal, is sustained where agency had concern about cost growth as to both proposals.

Past Performance and nonresponsible Aulson & Sky Company, B-290159, May 21, 2002. DIGEST: Contracting officer reasonably determined that the protester was nonresponsible and, therefore, ineligible for award where the pre-award survey revealed that the protester's recent record of past performance of construction-type requirements included repeated delays in contract performance.

Relevant performance has to relate to proposed performers Perini/Jones, Joint Venture, B-285906, November 1, 2000 Protest that agency misevaluated technical proposals is sustained where record shows that agency improperly gave awardee evaluation credit for corporate experience of an affiliated company that was not proposed to perform the contract.

Relevant does not equal the same when it comes to past performance Dan River, Inc., B-289613, April 5, 2002 Agency reasonably determined that awardee had performed contracts “similar or relevant” to the current requirement, as provided under solicitation's past performance evaluation factor, where, although those contracts were of lesser dollar value, they were for similar item, and solicitation did not define “similar or relevant” in terms of dollar value. 

Other things on the legal front: 

Court of Federal Claims website:  http://www.uscfc.uscourts.gov/
Glazer Construction Co., Inc. v. US, COFC No. 98-400C, May 7, 2002.

Judge Horn holds that '...violations of the Davis-Bacon Act are valid grounds to uphold the defendant's termination for default."

ID/IQ Contract options do not establish a separate minimum quantity VARILEASE TECHNOLOGY GROUP, INCORPORATED v. US, CAFC No. 01-5114,May 7, 2002. (Appeals Court) CAFC affirms COFC which had found that the government did not breach its contract with Varilease. Court concluded that contract was clearly an ID/IQ contract and that the exercise of options, in which the option did not contain a minimum quantity, did not convert the contract into a requirements contract. CAFC agrees with an earlier ASBCA decision that "an option period in an ID/IQ contract does not require a separate minimum quantity."
IMPRESA CONSTRUZIONI GEOM. DOMENICO GARUFI V. US, COFC NO.

99-400C c/w01-708C, May 3, 2002 On remand from the Federal Circuit, Judge Hewitt finds; "Because the basis for the contracting officer's procurement decision was not reasonable, specifically because the responsibility determination on which the award was based violated the standards set forth in & sect; 706 of Title 5 of the United States Code, the court sustains the protest."
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET


WASHINGTON, D.C. 20503


FOR IMMEDIATE RELEASE 2002-27
May 6, 2002


OMB Accelerates Effort to Open Federal Regulatory Process to Citizens and Small Businesses
E-government initiative removes barriers to public comment; leads to higher quality rules


WASHINGTON -- Office of Management and Budget (OMB) Director Mitchell E. Daniels, Jr.
moved to make the government’s regulatory process more open to the public. Daniels sent a
memorandum advising federal agency heads that fragmented efforts will be consolidated as part of
President Bush’s On-Line Rulemaking Initiative. A copy of the memorandum follows this release.


“Millions of Americans want to easily find and comment on proposed regulation. This action means
that, by the end of this year, the public will no longer need to navigate through a sea of agency Web
sites to comment on regulations that will impact their lives,” said OMB Associate Director for
Information Technology and E-Government Mark Forman.


In recent years, there has been a dramatic shift in public use of the Internet for government
accountability.  The Pew Foundation reports that 42 million Americans viewed federal regulations
through the Internet in 2001, with 23 million commenting on proposed rules, regulations, and
policies. According to the National Archives, the public retrieved more than 65 million documents
from the on-line Federal Register in 2001.


Developing and maintaining redundant rulemaking Web sites across the government is expensive --
costing more than $70 million over the next 18 months. Individuals must know the agency responsible
for developing a regulation in order to view the relevant materials on-line, and citizens generally must
comment in writing.


The Online Rulemaking initiative will transform the current rulemaking process by:


� Creating an easy-to-use, government-wide, on-line portal to find and comment on proposed
rules.


� Building a unified, cost-effective “back room” regulatory management system to ensure
efficiency, economies of scale, quality and consistency for federal rulemaking processes.


The On-line Rulemaking Initiative is one of the President’s 24 E-Government Initiatives to make the
government more citizen-centered and results-oriented. The proposed Web site will be on-line by
December 31, 2002.


-- memo follows (2 pages) --







May 3, 2002


MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES


FROM: Mitchell E. Daniels, Jr.
Director


SUBJECT: Redundant Information Systems Relating to On-Line Rulemaking Initiative


One of the key goals of the President’s E-Government initiative is to make it easy for
citizens to get service from their government.  At the top of the list must be making it easier for
citizens and businesses to participate in the regulatory process.  Accordingly, the On-Line
Rulemaking Management E-Government initiative (OLRM) is focused on creating a simple web-
based tool for viewing and commenting on proposed regulations.  The potential benefit to
citizens and businesses in this area is dramatic.  A recent E-Government survey by the Pew
Foundation shows that 23 million Americans use the Internet to comment on proposed
government rules, regulations, and policies in 2001.


The purpose of this memorandum is to advise agency heads of our intention to
consolidate redundant IT systems relating to the President’s on-line rulemaking initiative. 
Redundant systems make it difficult to find and comment on the large number of proposed
regulations and create performance gaps in the form of reduced customer service and lead to
duplicative spending. Consolidating technology investments will better serve citizens by
decreasing existing islands of automation and minimizing government costs.


Pursuant to Section 5113 of the Clinger-Cohen Act of 1996, OMB is required to evaluate
information resources management practices of the executive agencies with respect to the
performance and results of information technology investments.  OMB has already identified
several potentially redundant systems across the federal government that relate to the rulemaking
process.  In some cases, these systems may have purposes other than regulatory development;
this initiative focuses on the regulatory development process.  Spending on these systems totals
nearly $28 million in 2002 and is projected to grow to more than $32 million in 2003.  A list of
such systems includes but is not limited to the following:


Agency System FY ‘02 FY ‘03
DOT Docket Management System -- --
DOL/OSHA Technical Information and Retrieval System $1.2 million $1.3 million
DOD Electronic Rulemaking Management System -- --
EPA Regulatory Public Access System $2.9 million $2.9 million







GSA/OMB RISC/OIRA Consolidated Information System $2.0 million $2.0 million
HHS/FDA-CBER Electronic Document Room $1.73 million $7.2 million
HHS/FDA-CFSAN Food Additive Regulatory Management System $1.7 million $1.45 million
HHS/FDA Agency Information Management System $2.28 million $1.59 million
USDA APHIS Information Technology Infrastructure $15.9 million $15.9 million


The Department of Transportation, the Managing Partner of the OLRM initiative, is
working with the other initiative partners to develop a new business case that will include a
technical assessment of the various systems and for integration of the Federal Register’s e-docket
system with FirstGov.  OMB is reviewing funding that supports online rulemaking as well as
other related technology investments and similar efforts in other agencies.   OMB staff may
contact your agency for help in obtaining this information.  Once these funds are identified, OMB
(working with the OLRM initiative team) will conduct analysis, identify redundant technology
investments, and see if any agency achievements could serve as “best practices” for the OLRM
initiative.   Please take whatever steps are necessary to facilitate your agency’s response to this
effort.


Under the first phase of this initiative, OMB will review the business cases for the
identified redundant systems and work closely with the OLRM initiative team to develop the
criteria for conducting the technical assessment.  The assessment and business case will
document on-line features and functions needed for citizens to easily find and comment on
proposed regulations.  Based on the results from the assessment, a single, front-end web
application for receiving public comments on proposed agency rules will be leveraged and used
by federal rulemaking agencies.  Phase I of the OLRM will be completed by December 31, 2002.


Following phase I, the assessment will also document the capability of any “back-end”
regulatory/knowledge management system that is currently being utilized or developed by the
agencies as part of phase II.  Phase II will consolidate duplicative “back-end” information
technology systems and deploy an integrated solution built on an existing system and processes. 
Phase II is expected to be completed by December 31, 2003.


Pursuant to section 5113(b)(5)(B) of the Clinger Cohen Act, affected agency IT spending
for on-line rulemaking systems must conform to the OLRM program plan.  OMB will apportion
funds consistent with a migration plan developed by the OLRM initiative team and approved by
the President’s Management Council.


 The OMB point of contact for this initiative is Tad Anderson, Government-to-Business
Portfolio Manager, 202-395-7923, stanton.anderson@omb.eop.gov.






